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PREFACE. 



An appreciation of the difficulty which the lawyer and 
the engineer or architect frequently experience in readily 
and folly understanding each other when called upon to 
co-operate in the litigation of claims under building 
contracts, has led the author to believe that a text-book 
dealing with the functions of the engineer or architect 
and the circumstances under which the necessity for the 
discharge of such functions actually arises in practice, 
would be a valuable addition to the library of a gentleman 
of either of those professions. 

An attempt has therefore been made in this work, to 
enable the lawyer to realize the position in which the 
engineer or architect is placed, and the purposes which 
he is to accomplish by his acts, and the matters which 
he is to take into consideration in making his determi- 
nations, as well as to enable the engineer or architect 
to understand the principles of law applicable to the 
discharge of his functions. 

The author, having been continuously engaged for 
upwards of twenty years in active engineering, and, subse- 
quently, for nearly a like period, as a barrister, in litigation 
arising in connection with railway and canal construction, 
and as an arbitrator or referee in such litigation, should 
be in a position to make some contribution of a practical 
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character to the common store of knowledge pertaining 
to such subjects. He has endeavoured, in the following 
pages, to make such contribution, and will feel that his 
effort has not been completely thrown away, if his treat- 
ment of the subject enables an application of indisputable 
legal principles, as well as a discernment of the grounds 
of distinction between the various determinations of the 
courts, to be, in any increased measure, available in 
arriving at a sound opinion as to what should be the 
solution of cases arising in practice. 

London, England, 

May, 1901, 
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INTRODUCTION. 

The benefit of work and labour which one expends upon 
his own property is retained by him until he disposes of 
the property. But if a person expends his work and labour 
upon the property of another, the benefit of the work and 
labour accrues to the owner of the property, according as 
the work and labour are expended. The owner of the 
property cannot, without abandoning his own property, 
divest himself of the benefit of the work and labour ex- 
pended upon it. 

But a person is not to be placed in the position of 
haying to choose between abandoning his property, and 
paying for work and labour which, without any request or 
inducement from him, another person has expended upon 
such property. 

The expenditure of work and labour is not a benefit, 
but an injury, to the property upon which it is expended, 
if the owner does not desire the change made which such 
expenditure effects in the property. 

The right to payment for the performance of work is 
purely a matter of contract. 

B 



2 INTBODUCTION. 

There is no law that a man shall be paid for his work 
and labour. 1 Upon the contrary, if a man expends his work 
and labour upon the property of another without the latter's 
permission, he not only is not entitled to receive payment 
for his work, but he may be liable to an action for damages 
for so meddling with the property. A license of the owner 
of the property is a sufficient answer to an action of 
damages, but something further is essential to the right 
to receive payment for the work, and that is that it was 
performed at the request of the person sought to be charged, 
or of some person for whose request or contract he is 
responsible. 

Where work has been performed by one person at the 
request of another, a contract to pay for it arises. If the 
work be executed in pursuance of an express contract, a 
request of the employer for its performance is obviously 
involved in his contracting to have it done. Though an 
agreement, under which work has been done, be void as a 
contrapt, for want of compliance with the Statute of Frauds, 2 
or be rescinded, 8 the work and labour performed under it 
may have to be regarded as having been performed at the 
request of the person who was the employer under the 
agreement. 

Although a request for the performance of work, as 
well as the performance of the work in obedience *to such 
request, is essential to bind the employer in an implied 
contract to pay for the work, yet such request need not 
always be express, but may, in some cases, be implied 
from the conduct of the owner of property encouraging the 
performance of work upon the property. 4 

It may be agreed that a workman's remuneration for 
the performance of work shall be computed according to the 
duration of time expended upon the work, or according to 

1 See the case of RdberU v. Smith (1859), 4 H. & N. 315, 28 L. J. 
Ex. 164. 

* See the ease of Savage v. Canning (1867), 1 1. B. C. L. 434. 
' See the case of Planchi v. CoBmrn (1831), 8 Bing. 14. 
4 See the case of Burn v. Miller (1813), 4 Taunt 743. 
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the quantity of work performed, or that it shall be for the 
performance and completion of a certain work. 

As the proper selection and efficient management of 
workmen are matters which require a special training and 
experience, employers who desire to have works of magni- 
tude performed usually find it advantageous to secure the 
services of an experienced contractor, who will, for a certain 
price, or for a price to be computed in a certain manner, 
undertake to execute and complete the entire work ac- 
cording to a certain definition, or to a definition to be 
made or completed by a certain person. 

But when such contract is made it is only reasonable 
that, unless the work to be performed be accurately defined 
in the contract so as to ensure that it shall be such as the 
employer desires to have executed, provision should be 
made for maintaining the control of the employer in any 
subsequent definition of the work to be executed. The 
employer may insist that it be stipulated in the contract 
that he shall have the power to direct the work which is 
to be performed, and that the whole of the work shall 
be completed to his satisfaction. Such a provision is 
altogether reasonable. Indeed, the entire absence of any 
such provision, or of some provision capable of similar 
operation, would be quite unreasonable. It is for the 
contractor to meet such a stipulation by insisting upon 
such a price as he believes will remunerate him for the 
execution of the work, subject to such conditions. 

Instead, however, of stipulating for his own direction 
and approval of the work, the employer usually stipulates 
that an engineer or architect shall be appointed by him 
in charge of the work, who shall have the power to direct 
the work that is to be executed, and to whose satisfaction 
and approval the entire work shall be performed and 
completed. 

The course of proceeding by which building contracts 
are entered into is usually as follows. An engineer or 
architect, according to the nature of the work, is em- 
ployed to prepare plans and specifications defining the 
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work which the employer wishes to have executed. By 
public advertisement, or otherwise, persons desirous of 
undertaking the execution of the work are invited to 
submit their respective tenders, made in a prescribed form, 
stating the prices at which they will undertake and bind 
themselves to perform and complete the work under a 
contract of the form and tenor of the draft to be obtained 
with the form of tender, upon application. 

If persons are invited to tender for the complete 
performance of an entire work according to plans and 
specification exhibited, it is for each of them to determine, 
as best he may, the sum of money for which he will under- 
take the work. Some persons, from experience of the cost 
of similar work, may feel themselves competent to judge 
of the cost from the general dimensions shown upon the 
plans with the description contained in the specification. 
Others, with less experience in similar works, may only 
have a knowledge of the cost per cubic foot, or per square 
yard, or other unit of measure, of the various kinds of 
work, and hence, to them, information as to the respective 
quantities of the various kinds of work involved in the 
carrying out of the design is essential to enable them to 
arrive at the amount for which they may safely tender 
for the work, otherwise than at a price to be computed 
according to measure and value. 

An employer seeking for tenders for carrying out, for a 
certain price, a certain work according to certain plans, 
usually is careful to permit no collateral representation to 
be made upon his behalf involving another definition of 
the undertaking, lest the contractor should afterwards 
claim to have been induced to base his tender upon such 
representation, instead of upon the plans and specification 
exhibited. The inability of ordinary building contractors 
to calculate, from the plans and specifications exhibited, 
the quantities of the different kinds of work involved in the 
carrying out such plans and specifications, often compels 
them to employ persons to make such calculations for 
them. Hence has arisen a class of experts in such calcu- 
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lation, who describe their profession or calling as that of a 
quantity surveyor. Such an expert may be employed by 
each person tendering for the work, or several tenderers 
may unite in procuring the services of a quantity surveyor 
to calculate the quantities and to furnish each of them with 
the result of his calculations. Or a quantity surveyor, 
without being engaged by any person, may calculate the 
quantities, with the intention of communicating the result 
of his calculations to any tenderer who may prefer to 
obtain, at a small charge, such common information, to 
incurring the greater expense of specially employing a 
quantity surveyor to make the calculation for his sole 
information. 

It is for each person to deduce, from the plans and 
specification, information in such form as will enable him 
to prepare his tender, and he has no right to assume that 
the engineer or architect entrusted by the employer with 
exhibiting the plans and specification, has any authority 
from the employer to furnish any information as to the 
quantities of work that will be necessary to carry out the 
contract. 6 

If the employer, or any person under his authority, 
supply information to the persons tendering, as to the 
quantity or quality of work required, or as to the nature 
of material that will be met with in excavation, and such 
information prove erroneous, an opportunity may be 
afforded the contractor of setting up the contention that 
he entered into the contract upon the faith of such 
representation. 6 

It is very important, therefore, that the plans and other 
information which the employer authorizes any person to 
exhibit or furnish upon his behalf to intending tenderers 
be specifically mentioned in the form of tender, or in the 
notice calling for tenders, with notice that there is no 
authority to bind the employer by any other information 
or representation. 

4 See the case of Scrivener v. Path (1866), L. B. 1 0. P. 715. 
• See the case of Kirnberley v. Dick (1871), L. B. 13 Eq. 1. 
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An employer who asks for tenders for the execution of 
work in accordance with certain plans and specifications 
does not thereby warrant that the plans are practicable. 7 
It is manifest that it is the contractor undertaking to con- 
struct a work according to certain plans who warrants the 
practicability of his undertaking, and not the employer. 

In making a contract, the minds of the several parties 
to it must meet in a common intention. 

"Where a contract has not been reduced to writing, the 
common intention is to be arrived at from a consideration 
of the conduct and language of the parties as indicating 
what each understood to be the intention and understand- 
ing of the other, as well as his own intention. It is for a 
jury to determine what was the common intention of the 
parties as so indicated. 

But where a contract has been reduced to writing, the 
language of the writing is not that, first of one party, and 
then of the other in reply, but is that of all the parties ; 
and all have united in adopting it to express their common 
intention. The minds of the parties have met in the 
adoption of the language of the written contract. It is, 
therefore, through the proper interpretation of the language 
which the parties have employed in their contract to 
manifest their intention that such intention is to be 
arrived at. The interpretation of a written contract is 
not for a jury, but for the court or tribunal called upon to 
determine the respective undertakings of the parties under 
the contract, or the rights arising by law upon a breach of 
the contract. 

Certain rules to be observed in the interpretation of 
written contracts in order to arrive at the intention mani- 
fested in the contract are regarded by the courts as having 
the force of law. 

The intention of the parties, as manifested in their 
contract, is not to be arrived at from a consideration of 
any particular clause apart from the other provisions of 
the contract, but from the entire contract. 

7 See the case of Thorn v. The Mayor of London (1876), 1 App. Gas. 120. 
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Provisions which may at first sight appear to be con- 
tradictory, or in conflict with each other, may be quite 
capable of being reconciled when one is regarded as 
intended to effect a limitation of the other, or only to be 
operative in the event of the other not being brought into 
operation. 

The effect which a personal contract has in law is to 
give each of the parties a right to be compensated in 
damages for the injury he may sustain as a consequence 
of any breach of the contract by any other party, provided 
that such breach be not occasioned by his own wrongful 
act or default. 

Where, in a contract, it is provided or implied that a 
certain thing shall be done by one of the parties, but no 
time is specified within which it is to be done, the in- 
tention that it shall be done within a reasonable time is 
implied. And where work is to be performed under a 
contract which makes no provision as to the price, the 
intention that the price shall be a reasonable price is 
implied. And it is for a jury to determine what is a 
reasonable time, or a reasonable price, or a reasonable 
quantity, or is reasonable diligence, when such is the 
measure of a contract undertaking. 

A jury is not, in such a case, called upon to determine, 
as an abstract question, the time, or the price, or the 
quantity, or the diligence, which is reasonable, but to 
determine whether the party's performance of his under- 
taking was reasonable in point of time, or of quantity, or 
of diligence, or whether the price which ho had paid or 
tendered was a reasonable price. 

In the absence of an agreement to the contrary, a 
party's right to payment for work which he performs at 
the request of another, accrues as his labour is expended, 
although the work be not completed. 8 If a workman be 
employed at so much per day, his right to receive his 
wages accrues from day to day. 

* See the remarks of Blackburn, J., in the case of Appleby v. Myers (1867), 
L. B. 2 G. P. 651 ; also the case of BoberU v. Havelock, 3 B. & Ad. 404, and 
the case of Mentone v. Athawe$, 3 Burrows, 1592. 
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If a contractor agrees to perform and complete, for a 
certain price, a certain work in accordance with a certain 
specification, and it is stipulated that payment of the 
price specified shall be made upon a certain date, the con- 
tractor's right to payment, whatever it is, accrues upon 
that date, and has to be determined with reference to that 
date. If he has not fully completed the work in accord- 
ance with the specification, he is not entitled to be paid 
the full price stipulated for such completion ; neither is 
he entitled to have his remuneration for the work fixed 
according to the actual value of the work, as though there 
had been no special agreement as to the price. The 
amount which he is entitled to receive, upon the day 
specified for payment, is the specified price, subject to a 
deduction, the measure of which is the sum which would 
be required to complete the work so as to conform to the 
specification. 9 

Where it is sought to avoid any possibility of a con- 
tractor becoming so entitled to receive any payment until 
he shall have completed the entire work, his right to be 
paid the entire price specified must be stipulated to arise, 
not at any particular date, but only upon the completion 
of the work. 

Where the structure is only intended to be used upon a 
certain occasion, the intention of the parties may be that, 
in the event of the work not being fully completed by the 
day specified for completion, the contractor shall forfeit all 
right to any payment whatsoever for any work that he may 
then have performed. But, except in such cases, such an 
intention is so unreasonable that a court will not regard 
the parties as having entertained it unless it be unmistak- 
ably manifest in the contract 1 Except, therefore, where 
such is the manifest intention, parties are to be regarded 
as having intended that, although the work should not be 

* See the remarks of Park, B., in instructing the jury in the ease of 
Thornton ▼. Place (1832), 1 M. & Bob. 218. 

1 See the remarks of TindaU, C. J., in Luca$ v. Godwin (1887), 3 Bing. 
N. 0. 737. 
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completed by the date specified for completion, the con- 
tractor should either be entitled to continue the work to 
completion, or to receive payment without completing the 
work. A provision excluding the contractor from any 
right to payment until the entire work be completed, 
therefore, appears to involve his right to continue the 
work to completion, so that the only right to payment 
which the contract affords him may ultimately accrue 
to him. 

Though, under such an interpretation of the contract, 
the contractor receives the full specified price for the work, 
notwithstanding his failure to complete the work by the 
date specified for completion, yet he is liable for the 
damages which the employer sustains through such delay 
in the completion of the work. 

An attempt is frequently made to render the specified 
price of the work subject to a set-off or deduction of an 
amount proportioned to the delay in the completion of the 
work, and computed at a rate stipulated in the contract. 
Such provisions are usually to the effect that the employer 
shall have the right to deduct, from any moneys due or 
becoming due to the contractor, a certain sum per day, or 
per week, or per month, for every day, week, or month 
that the completion of the work shall be delayed beyond 
the date specified in the contract for completion, and to 
retain, as liquidated or ascertained damages, the amount 
so deducted. 

The effective precaution, against the contractor being 
enabled to recover any payment before he has completed 
the work, consists in making the provisions of the contract 
such that no cause of action for payment under the con- 
tract can be disclosed without alleging a certain person's 
determination that the entire work has been completed, or 
his determination that a certain amount has become pay- 
able. The point to be observed is that the right to payment 
be stipulated to arise, not upon the completion of the 
work, since a court or jury may determine what is a sub- 
stantial completion, or a reasonable completion, of the 
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work, but upon a certain person's determination that the 
work has been completed, or that a certain amount has 
become payable. The determination of such third person 
then becomes a condition precedent to the institution of 
any action for payment, since it must be alleged in order 
that any right to payment under the contract can be made 
to appear, or a breach thereof be alleged as a cause of 
action. 

But even though such provisions be made, they are 
only effective while the intention that the work may be 
completed and payment earned under the provisions of the 
contract remains operative. If the contract be rescinded, 
any intention that the contractor's right to payment for 
the work performed from day to day under it tihall accrue 
upon the completion of the entire work, becomes inopera- 
tive, and the right to be paid for such work as he may 
have already performed under the contract at once accrues 
to him. His right, in such a case, is the right to be com- 
pensated, as upon a quantum meruit, for the work which he 
had performed up to the time of the rescinding of the 
contract. 2 

1 See the case of Planehe v. OoOmrn (1831), 8 Bing. 14. 
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CHAPTER I. 

THE POSITION IN WHICH THE ENGINEER OB ARCHITECT STANDS 
TOWARDS THE EMPLOYER AND THE CONTRACTOR 

RESPECTIVELY. 

Building contracts usually make provision for the em- 
ployer to have the right to appoint an engineer or architect 
to superintend and direct the execution of the work. Pro- 
vision is very frequently also made for other powers to be 
exercised by the engineer or architect who shall be so 
appointed. The employer, by appointing, under the pro- 
visions of a contract, an engineer or architect to superin- 
tend and direct the performance of the work, constitutes 
such engineer or architect his agent for the performance 
of all the functions which he has, in the contract, agreed 
shall be performed by the engineer or architect whom he 
shall so appoint. A privity of contract is, by such appoint- 
ment and the acceptance of it, established between the 
employer and the engineer or architect. 

Usually, in such appointment or in the selection of the 
engineer or architect to be so appointed, the contractor 
has, under the contract, no voice, and is permitted to take 
no part. When such is the case, no privity of contract 
exists between the contractor and the engineer or architect. 

The engineer or architect is, in such a case, not under 
any contract obligations to the contractor, but only to the 
employer. Though the contractor should suffer great 
injury jn consequence of the engineer or architect not 
giving the proper directions to enable him to prosecute the 
work, he would have no right of action against him. It 
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would, in such a case, be from the employer that the con- 
tractor would have to seek to recover compensation in 
damages. The employer might, in turn, seek from the 
engineer or architect compensation for any damages which 
he had been obliged to pay to the contractor in conse- 
quence of the engineer or architect's neglect of the duties 
which, by acceptance of the appointment, he had under- 
taken. 

Of course, the engineer or architect, in his legal obliga- 
tion not to be a party to any fraud against any person, 
may be liable to the contractor in tort, notwithstanding 
that no privity of contract exists between them. 

In accepting an appointment from the employer, the 
engineer or architect undertakes responsibilities to the 
employer under the contract, but to the contractor only 
under the law. To the employer he may be liable for an 
error in the performance of his duties ; but to the con- 
tractor only for a fraud committed or aided by him, in 
the performance of his functions under the contract, or 
otherwise. 

! As fraud and deceit are mala in se, and in the per- 

formance of functions under the provisions of a contract, 
as in every other transaction, a person is under the legal 
obligation to be a party to no fraud, and to make no false 
statement for the purpose of it being used to another's 
j injury, the employer's direction or request to the engineer 
' or architect as to the performance of his duties under a 
contract is no justification for a fraudulent performance of 
them. 

That his functions shall not be exercised in bad faith, 
is the extent of the engineer or architect's obligation to 
the contractor with whom he has no privity of contract ; 
while to the employer, he may be under the obligation to 
duly perform all the duties which, by his acceptance of the 
appointment, he undertook to perform. 

Such disparity between the responsibility which the 
engineer or architect has to the contractor and that 
which he has to the employer, must necessarily exist 
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where he is the agent, appointed solely by the employer, 
to exercise a control over a contractor who has no part 
in his appointment. 

The assent of both parties being given to a provision 
in a contract for the employer to appoint an engineer or 
architect to superintend and direct the work, and to per- 
form other functions, it may, in some cases, appear that 
the employer, in appointing the engineer or architect, acts 
upon the authority of the contractor, as well as upon his 
own behalf. It would, however, in most cases, tend to 
complication and error to regard the contractor's assent, 
given to the provisions of the contract by his becoming a 
party to the contract, as going further, and extending to 
anything which the employer might, in compliance with 
the provisions of the contract, do without any assent of 
the contractor other than that involved in the contract 
itself. The provision for the employer to appoint an 
engineer or architect to direct and superintend the per- 
formance of the work is usually to be regarded as a 
reservation, by the employer, of the right to have the 
work subsequently defined upon his behalf instead of 
being accurately defined by him in the contract. The 
contractor's assent to the contract containing such pro- 
vision is to be regarded as involving his assent to such 
reservation of right by the employer; but not as any 
participation in the exercise of the right so reserved to 
the employer, or in the appointment of the employer's 
agent, who is to be the instrument by which the right is to 
be exercised. 

It has been frequently claimed that the engineer or 
architect acts sometimes in one capacity and sometimes 
in another, as being the agent of one party in performing 
one duty, and as the agent of both parties in performing 
another duty, and as the agent of neither party, but as a 
judge between them, in performing a third. Such views 
have been expressed by some eminent judges, while others 
have maintained that the engineer or architect appointed 
by the employer to direct and superintend the performance 
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of the work is to be regarded as the agent of the employer 
throughout all of his functions. 8 

Where the engineer or architect is personally identified 
in the contract, and, besides being named as the person to 
superintend and direct the performance of the work and 
to approve of it when completed, is, by the contract, 
clothed with powers to determine the respective rights of 
the parties, it is possible to regard the parties as having 
contemplated that, in the exercise of the latter function, 
he should cease to regard himself as the agent of the 
employer. The fact that the same individual was ap- 
pointed to exercise the different functions might be 
regarded as accidental. 

But where, as is usually the case, the engineer or 
architect is not personally identified in the contract, but 
is to be appointed by the employer to superintend and 
direct the performance of the work, and the provision as 
to other functions is that they are to be performed and 
exercised by the engineer or architect, whomsoever he 
may be, who is so appointed, the fact that the same 
individual is to be the agent of the employer for superin- 
tending and directing the work, and also to exercise such 
functions, cannot be regarded as accidental. The intention 
to commit such functions solely to the person who shall be 
such agent of the employer is, in such a case, manifest. 

In a case where the provision for a certain function is 
that it shall be exercised by whomsoever shall, for the 
time being, be the agent of the employer, it is impossible 
to separate the agency from the function for the exercise 
of which the agency is the essential qualification. 

If a provision of a contract be that the contractor shall 
perform and complete the work to the satisfaction of the 
employer, the latter does not, in approving of the work, 
act otherwise than as the employer. He, as the employer, 
expresses his satisfaction with the other party's work. 

3 See the remarks of Lord Coleridge, G.J., in the case of Laidlaw v. 
The Hastings Pier Company (1874), reported in Jenkins and Raymond's 
" Architect's Legal Handbook," 3rd edit., p. 238. 
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There is nothing akin to a judicial determination in either 
the giving or the withholding of the employer's approval 
of the work. 

And such is the case, also, where the provision of the 
contract is that the contractor shall perform the work in 
compliance with such directions as shall be given by the 
agent of the employer, and shall complete the entire work 
to the satisfaction and approval of such agent. The 
employer, having the right to make such stipulation as 
will ensure that the work shall be such as he desires, and 
shall be completed by the time that he expects to require 
to put the structure to the use for which he intends it, 
stipulates that it shall be performed in compliance with 
the directions and to the satisfaction and approval of his 
agent, and that such agent may determine as to the 
sufficiency of the contractor's diligence or progress in the 
prosecution of the work. The contractor who has agreed 
to such provisions in a contract is to be regarded as having, 
by stipulation as to price, or of other provisions, secured 
an equivalent for such provisions, and not as having con- 
sented to them with the expectation that the agent of the 
employer would act otherwise than as such agent. 

Where it is provided in a contract that whosoever may 
be the agent of the employer for the superintendence and 
direction of the work, shall perform some function which 
appears to be incompatible with his agency, it is not that 
the nature of the function divests him of his character of 
agent, but that, by the consent of the parties, he is to 
perform the function, notwithstanding that he is such 
agent In such a case, the agency being that which is 
stipulated for as the qualification for the exercise of the 
function, the scope of such exercise may be limited to that 
which such agent may validly perform. The agency can- 
not be deemed to have been intended to be stipulated 
for as a qualification for the exercise of a function for 
the exercise of which it would constitute a legal dis- 
qualification. 
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CHAPTEK IL 

A GENERAL VIEW OF THE FUNCTIONS OF THE ENGINEER OR 
ARCHITECT, UNDER BUILDING CONTRACTS. 

Where, in a building contract, provision is made for 
the employer to appoint an engineer or architect to super- 
intend and direct the performance of the -work, the inten- 
tion usually is that the engineer or architect, acting upon 
behalf of the employer, shall complete, in any respect 
in which it is incomplete, the definition of the work that 
is to be performed, and shall enforce, so far as the contract 
gives him power to do so, the fulfilment of the contractor's 
undertaking. 

Such undertaking of the contractor may be to perform 
and complete a certain work fully specified and defined 
in the contract, in which case the engineer or architect 
may merely have to see that the work performed by the 
contractor is in accordance with the specification or 
definition embraced in the contract. But without the 
engineer or architect's determination as to whether the 
work executed is in accordance with the requirement of 
the contract being, by some provision in the contract, 
constituted the only means by which that question is 
capable of being decided, such question may come into 
dispute and have to be determined by a jury. 

In order to guard against such a possibility, the em- 
ployer usually takes care that the contractor's under- 
taking, under the contract, is not merely to perform 
and complete the entire work according to certain 
plans and specification, but also to the satisfaction 
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and approval of the engineer or architect. The engineer 
or architect's satisfaction and approval, if not to be 
regarded as forming a part of the specification and defi- 
nition of the work that is to be performed, is, at least, 
usually constituted an essential part of the contractor's 
undertaking, or the only mode in which the fulfilment of 
such undertaking can be ascertained. 

But even the provision that the contractor should per- 
form and complete the entire work to the satisfaction and 
approval of the engineer or architect might afford no 
safeguard against tedious and expensive litigation arising 
from disputes as to whether the engineer or architect had, 
or had not, approved of the manner in which the work 
had been completed. Provision is, therefore, usually made, 
constituting the engineer or architect's certificate that the 
entire work has been completed to his satisfaction and 
approval, the only mode in which the [fulfilment of the 
contractor's undertaking can be established. The pro- 
curement of such certificate is frequently constituted a 
part of the contractor's undertaking, or the issue of such 
certificate, by the engineer or architect, is constituted a 
condition precedent to the contractor's right to be paid 
for the work. 

It is by a provision constituting a determination by the 
engineer or architect, by his certificate, the only means 
by which the measure of the contractor's contract under- 
taking can be ascertained, or its fulfilment be made to 
appear, or the only means by which the measure of the 
employer's undertaking in respect of payment for the work 
can be ascertained, that such certificate is effectually 
constituted a condition precedent to the contractor's right 
to be paid for the work. The certificate then operating 
as a completion of the definition of the employer's under- 
taking, or of the contractor's undertaking upon the fulfil- 
ment of which the employer's undertaking only becomes 
operative, must necessarily be made before the employer's 
obligation arises, and therefore before he can be in default 

o 
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with respect to the fulfilment of such obligation. 4 A jury, 
being incapable of determining that which the parties have 
expressly required should be determined by the certificate 
of the engineer or architect, cannot have any right of the 
contractor to payment submitted to them for determina- 
tion except the complete right which arises upon such 
certificate, unless the provision requiring the certificate 
has become inoperative through a rescinding of the con- 
tract, or through a default of the employer. 

Where the work to be performed is not fully and 
absolutely defined in the contract, it is usually by means 
of a provision reserving to himself the right to appoint 
the engineer or architect that the employer maintains his 
right to define the work which he desires to have per- 
formed. The engineer or architect so appointed is the 
agent of the employer in the exercise of the function of 
giving the directions for the execution of the work under 
the contract, 5 

Other functions are very frequently, by the provisions 
of the contract, committed to the engineer or architect 
appointed, or to be appointed, by the employer, to the 
superintendence and direction of the work. The engineer 
or architect's appointment by the employer to superintend 
and direct the performance of the work is usually, by the 
contract, constituted his identification as the person who 
is 9 to perform such other functions. Of such functions, 
some may be regarded as committed to the engineer or 
architect so appointed, because of his being the agent of 
the employer, while others may be regarded as so com- 
mitted, not because of his being such agent, but because 
the parties have so agreed notwithstanding such agency. 

In negotiating the terms of a contract, it is for the 
employer to stipulate as to the work which he will require 
to be performed, and the time at which it is to be com- 

4 See the oases of Morgan v. Birnie (1833), 9 Bing. 672 ; Milner v. Field 
(1850), 5 Exoh. 829; and Clarke v. Watson (1865), 18 C. B. N. S. 278. 

* See the case of The Great Northern Railway Company v. Harrison 
(1852), 13 0. B. 576. 
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pleted, and it is for the contractor to stipulate as to the 
price which he will demand for the execution of the work, 
and as to the terms of payment. It is for each party to 
determine for himself as to whether he may safely rely 
upon the mere common law right of compensation in 
damages for a default of the other in the fulfilment of his 
undertaking. The completion of the work so as to be 
ready for use at a certain time, may be of so much im- 
portance to the employer that he may feel that he cannot 
rely upon a right to compensation for a delay in such 
completion, but must reserve the right to put an end to 
the contractor's control of the management of the work 
as soon as he regards the progress being made as in- 
sufficient to secure the completion of the work by the 
specified time. 8 Retaining to himself, or to his agent, the 
power to determine as to whether the diligence being 
exercised, or the progress being made, in the prosecution 
of the work, is sufficient to ensure its completion by the 
specified time, is only a reasonable provision to enable 
the employer to guard himself against the inconvenience 
or the penalties which he would suffer from a delay in the 
completion of the work. The contractor may meet such 
stipulation by insisting that such provisions be made as 
he may think sufficient to protect his interests, even though 
the agent should prove to be as zealous for the interest of 
the employer as the employer himself could be. It is 
upon such counter-stipulation that the contractor must 
place his reliance, and not upon any expectation that the 
agent will be, even in the least degree, indifferent to the 
interest which his principal may have in making certain 
of the work being completed by the specified time. 

It may be because of the engineer or architect being 
the agent of the employer that the power to determine as 
to the sufficiency of the contractor's diligence or progress 
is committed to him. And such may be the case with 
regard to any matter the determination of which it is 
more reasonable that the employer should intend to keep 

• See the oase of Stadhart v. Lee (1863), 3 B. &. 8. 361. 
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within his own control than to put entirely beyond his 
control. 7 

Although the engineer or architect is bound to act in 
good faith in the exercise of all his functions under the 
contract, as well in the exercise of the functions committed 
to him because of his being the agent of the employer as 
in the exercise of those committed to him notwithstanding 
his being such agent, yet the distinction between the two 
classes of functions, those the committing of which to him 
involves a concession upon the part of the contractor, and 
those in respect of which no such concession is involved, 
is very important, as affecting the contractor's right to be 
relieved from his undertaking to abide by the determination 
of the engineer or architect, upon the ground of his being 
to a less extent indifferent between the parties than the 
contractor was led to believe when entering into the 
contract. 

The contractor, in committing to the agent of the 
employer a function, through the exercise of which the 
equivalence or proportionment of the measure of his own 
undertaking and that of the employer is effected, makes a 
concession to the employer. Such function may, therefore, 
be deemed to have been so committed, not because of such 
agency, but notwithstanding such agency; and the con- 
tractor has the right to know the exact extent of his 
concession. He has the right, therefore, to be made aware 
of every engagement, contract, or understanding, between 
the employer and the engineer or architect, tending to 
create a bias in the mind of the engineer or architect in 
favour of the employer. 8 But an employer who, instead 
of defining in the contract the exact work which he wishes 
to have performed, stipulates that it shall be defined 
by an engineer or architect to be appointed by him, may 
reasonably be deemed to have intended, by such provision, 

7 See the remarks of Lord Chancellor Cranworth in the case of Ranger 
v. The Great Western Railway Company (1854), 5 H. L. G. 72. 

8 See the ease of Kemp v. Roee (1858), 1 Giffard, 258 ; also the case of 
Kimberley v. Melt (1871), L. R. 13 Eq. 1. 
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to maintain his right to have the work executed in accord- 
ance with his own wishes, and not to have contemplated 
that the engineer or architect, in the exercise of such 
function, would act otherwise than as his agent, or would 
be in the least degree indifferent between him and the 
contractor. In committing to the agent of the employer 
the function of determining the work to be executed 
under a contract which provides for payment for the 
work according to its measure and value, or any function 
the exercise of which is not the means of equalizing or 
proportioning the burdens of the respective undertakings 
of the parties, and which the employer may reasonably be 
regarded as having, under the contract, intended to keep 
within his own control, except so far as is involved in 
committing it to his own agent, the contractor is not to 
be regarded as having only so consented upon a careful 
consideration of the extent to which such agent would be 
liable to be affected with bias in favour of the employer. 9 

A power committed to the engineer or architect to 
determine the amount of advances, to be made from 
time to time to the contractor during the prosecution 
of the work, of portions of the entire amount to which the 
completion of the entire work is to entitle him, may be 
regarded as being committed to him because of his being 
the agent of the employer. A concession from the con- 
tractor to the employer may be involved in any provision 
which prevents the right to payment for work from 
accruing from time to time as the labour is expended, 
and postponing it until the entire work is completed. But 
when once the parties determine that their contract is to 
be for the performance and completion of an entire work 
for a specified amount, or for an amount to be ascertained 
in a certain manner, it is a concession upon the part of 
the employer for him to agree to a provision for any 
advance of portions of such amount before the entire 
work is completed. If he stipulates that the engineer or 

* See the ease of Banger v. The Great Weetern BaUway Company (1854), 
5EL.C. 72. 
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architect, to be appointed by him to superintend and 
direct the performance of the work, shall determine, by 
progress certificates or otherwise, the sums to be so 
advanced to the contractor, there may be no reason for 
regarding him as intending to commit to the engineer 
or architect, otherwise than as his own agent in nowise 
indifferent between him and the contractor, the deter- 
mination of the measure of his concession. Such may, or 
may not, be the case according as the other provisions 
of the contract indicate the intention that the engineer or 
architect, though the agent of the employer, is to act as 
an arbitrator between the parties. 

The provision for payment, from time to time, of 
portions of the amount which is to be earned by the 
performance and completion of the entire work, although 
involving a concession from the employer, as compared 
with the right which, in absence of such provision, he 
would have under a contract which involved the under- 
taking of the contractor to perform and complete an entire 
work for an entire price, may be regarded as involving no 
concession from the employer, as compared with his obliga- 
tion under a contract, under which the right to payment 
should accrue from day to day as the labour should be 
expended. Such provision, being simultaneous with the 
other provisions of the contract, may be capable of being 
regarded as not involving any concession upon either side, 
but as a stipulation as to the time and manner of payment, 
albeit that it is only upon the, final completion of the 
entire work that the unpaid part of the entire amount is 
to become payable. 

Under such a view, it may not be from any considera- 
tion as to which party was making a concession, that the 
question may be determined as to whether the contractor, 
having agreed to a provision for payments to be made to 
him from time to time upon the progress certificates of the 
engineer or architect, is to be regarded as having only so 
agreed upon a careful consideration of the extent to which 
the engineer or architect would be liable to be affected 
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with bias in favour of the employer, or is to be deemed to 
have accepted the provision as a concession, however great 
might be such tendency to bias. If, under the contract, 
the only other matters which the contractor agreed to 
submit to the determination of the engineer or architect 
were such as the employer might reasonably be deemed 
to have intended to maintain within his own control, such 
might also reasonably be deemed to be his intention with 
regard to the determination of the amount of advances by 
way of payment upon progress certificates, and the con- 
tractor might have no right to claim that he had only 
given his assent to the provision upon a careful considera- 
tion of the extent to which the engineer or architect would 
be liable to be affected with bias in favour of the employer. 1 

Although the stipulation that the work is to be per- 
formed in accordance with the directions which may be 
given by the engineer or architect is usually united in one 
provision with the stipulation that the entire work is to be 
completed to his satisfaction and approval, yet, obviously, 
a function which is to be exercised after the performance 
of the work, must be distinct from a function to be exercised 
prior to such performance. 

The exercise of the function of defining the work which 
is to be performed must be intended to be for the purpose 
of enabling the contractor to know exactly what work he 
is required to execute. The approval of the manner in 
which the work has been completed must necessarily be a 
function which can only be exercised after the work has 
been completed, and therefore cannot be intended to 
constitute any part of the definition of the work to be per- 
formed. It is true that a refusal of the engineer or 
architect to approve of work which has been performed, 
indicates to the contractor that he has not performed the 
work of the quality, or in the manner, that has been, or is 
to be, required of him ; but an intention that the contractor 
should be obliged to perform the work without complete 

1 See the case of Ranger v. The Great Western Railway Company (1854), 
5 H. L. 0. 72. 
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definition as to what is to be required of him, and then to 
submit it for approval, in order to learn exactly what he is 
to be required to do, would be so highly unreasonable 
that it could not well be regarded as having been enter- 
tained by parties who had made any provision, in their 
contract, for the execution of the work in compliance with 
directions to be given. Moreover, to the exercise of the 
function of approval of the manner in which the work has 
been performed and completed, an affirmative determina- 
tion is essential. If the work is not approved of there is 
no exercise of the function of approval, and any act of 
disapproval is a merely negative act, and is the non- 
exercise of the function of approval. No information 
which such non-exercise of the function of approval might 
convey to the contractor, can be deemed to involve the 
operation of the function of approval, in definition of the 
work to be performed. 

The function, for the performance of which the em- 
ployer stipulates that he shall have the right to appoint 
the engineer or architect, usually is that of giving direc- 
tions to the contractor as to the work that he is to perform. 
It is in lieu of accurate definition by the employer, in the 
contract, of the work which he requires to be performed, 
that such function is committed to the engineer or archi- 
tect who is to be the agent of the employer for that 
purpose. 

The function of approving of the manner in which the 
work has been performed and completed, or of certifying 
the completion of the work to the satisfaction and approval 
of the engineer or architect, in so far as it is to be re- 
garded as involving no exercise of the function of definition 
of the work to be performed, must be regarded as merely 
involving the determination as to whether the work has 
been performed in compliance with a definition which is 
complete without any aid from such approval or certifi- 
cate. The function of making such determination might 
be for a jury, if it were not for the express provision 
committing it to the engineer or architect. 
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The effect of regarding the function of defining the 
work to be performed, as not being required to be com- 
pletely exercised before the execution of the work, and so, 
as not altogether distinct from the function of approving of 
the work as performed and completed, would be that the 
contractor might be obliged to proceed with the work 
while, in some measure, having as his only guide his own 
conception as to what should constitute a fulfilment of his 
undertaking. It is true that in the case of an implied 
contract, a party cannot first have a jury determine what 
shall be deemed to be a fulfilment of his implied under- 
taking, and afterwards have another decision by a jury as 
to whether he has performed his undertaking as so de- 
termined, but must judge for himself as to what his 
undertaking demands of him. Tet after he has performed 
that which he so deems to be required of him, the question 
to be submitted to a jury may, in effect, be as to whether 
what he has done is to be regarded as a reasonable fulfil- 
ment of his undertaking. If determined not to be so, he 
may still be awarded the price which a fulfilment would 
entitle him to, less the sum which the jury regard as 
sufficient to make good the defects in his fulfilment. 2 But 
it would be a very different matter that, at the peril of 
being in default in the fulfilment of his undertaking, and 
being entitled to no payment whatever, a party should, in 
order to fulfil such undertaking, be under the necessity of 
accurately judging, not as to what should constitute a 
reasonable fulfilment of it, but as to what a certain person 
should determine to constitute an absolute fulfilment of an 
undertaking which was only to be completely defined after, 
in correct anticipation of its definition by such third 
person, it had been performed. The fulfilment of an 
obligation, the measure of which is that which is reason- 
able, may be judged of by all men ; and that which has 
been done may well be determined to be reasonable when 
it cannot be deemed to be unreasonable. But that which 
is to be exact is not to be ascertained by any such negative 

* See the case of Thornton ▼. Place (1832), 1 M. & Rob. 218. 
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process. No person can be called upon to determine what 
shall constitute an absolute fulfilment of an undertaking 
which is only defined by the ascertainment of its measure 
being committed solely to some certain other person. 

But whether or not the exercise of the function of 
approval of the work as performed, is to be regarded as 
incapable of operating as a completion of the definition of 
the work to be performed, the very difficulty of completely 
eliminating from the function of definition of the con- 
tractor's undertaking the effect of an approval of the work 
as completed by him, serves to aid in placing beyond the 
criticism or review of any other tribunal the engineer or 
architect's determination involved in his granting or with- 
holding his certificate that the work has been completed to 
his satisfaction and approval. Whether or not the con- 
tractor be entitled to receive, beforehand, absolutely com- 
plete definition of the work which he is to perform in order 
to obtain a certificate of approval of the completion of the 
work, the certificate, when stipulated as within the under- 
taking of the contractor, or as a condition precedent to the 
undertaking of the employer in respect of payment, though 
it operates as a determination that the contractor's under- 
taking has been fulfilled, yet does so by way of determining 
that that which has been done constitutes a fulfilment of 
such undertaking, and so indirectly ascertains the measure 
of the undertaking. Such ascertainment, like the definition 
or ascertainment of any other undertaking which the 
parties, in their contract, do not exactly define, but agree 
that it shall be as shall be fixed by a certain third person, 
cannot be made by a court or jury, or be arrived at in any 
other way than that prescribed in the contract 8 An 
employer who has caused it to be stipulated in the contract 
that the entire work is to be completed to the satisfaction 
and approval of the engineer or architect to be appointed 
by him, and that he shall not be obliged to pay for the 
work until the engineer or architect has certified such 
completion, cannot, under the contract, be obliged to be 

9 See the case of Milne v. Qery (1870), 14 Vee. 400. 
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content with, or pay for, a completion of the work to the 
approval of any other person, or of a jury. To compel him 
to do so would involve a departure from the contract. 

Of the provisions usually found in building contracts, 
committing the performance of other functions to the 
engineer or architect who shall be appointed by the em- 
ployer to superintend and direct the work, none is more 
uniformly present, or more important, than the provision 
that he is to be the arbitrator of all differences and dis- 
putes which may arise between the parties, and that his 
award or determination shall be final and binding upon 
the parties. Although such provision may purport to 
constitute the engineer or architect the tribunal for the 
determination of all differences or disputes between the 
parties, yet it may be necessary to observe a distinction 
between contentions as to what is essential to the per- 
formance of the contract, and contentions arising upon a 
breach of the contract. A view, which has been some- 
times advanced, appears to be, that as there can be no 
difference or dispute between parties as* to the fulfilment or 
non-fulfilment of an undertaking, the ascertainment of the 
measure of which, as well as of its fulfilment, they have, 
by their contract, committed to the engineer or architect, 
the provision constituting him the arbitrator of all differ- 
ences or disputes which arise between them, must have 
other application, since there can be no arbitration where 
there can be no dispute. Were such view to prevail, the 
provision for the exercise of the functions of an arbi- 
trator would usually be afforded no scope of operation 
unless held applicable to differences and disputes arising 
upon a breach of the contract, since the contract usually 
places every determination of the engineer or architect as 
to what is to be done in the fulfilment of the contract, 
beyond difference or dispute in the sense in which the 
advocates of such view require these terms to be under- 
stood. Such view is really based upon the assumption 
that the functions intended to be committed to the engineer 
or architect under the provision that he is to be arbitrator 
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of all differences and disputes arising between the parties, 
are those of an arbitrator who is appointed to perform the 
functions of a judge in the determination of a right of 
action. It is, however, difficult to see that anything is 
gained by assuming a limitation of the meaning of the 
term arbitrator, and from that inferring a limitation of the 
meaning to be attached to the terms differences and disputes, 
or in assuming a limitation of the meaning of the latter 
terms, and hence inferring the limitation in the application 
of the term arbitrator. 

Where the parties have employed general terms, without 
any express limitation of their significance or application, 
a limitation to that which is involved in the accomplish- 
ment of the general purpose of the provision may perhaps 
be implied. The general purpose of stipulations in con- 
tracts is to define the respective undertakings of the 
parties, and the rights which they shall respectively 
have by the contract itself. Such rights are altogether 
distinct from rights which arise by law upon a breach of 
the contract. Though provision be made in the contract 
for certain rights to arise upon certain defaults, such rights 
arise by the contract, and not by law. The parties, by 
their stipulations in their contract, establish that for 
breach of which the law is to afford the remedy ; but to 
permit such stipulation to control such remedy would 
involve that the contract should not have the full legal 
effect of a contract. 

Any attempt to effect such a derogation of the contract, 
may be altogether foreign to the intention of parties who, 
in making provision for placing beyond all possibility of 
question or controversy the determinations of the engineer 
or architect in ascertainment of the measure or fulfilment 
of the contract undertakings, stipulate that all differences 
and disputes which may arise between them shall be 
referred to him as the sole arbitrator between them, and 
that his award or determination shall be conclusive and 
binding upon each of them. 

Notwithstanding that a provision, committing to the 
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engineer or architect the function of defining or ascertain- 
ing the measure of a contract undertaking, might impliedly 
give him the power to determine, for the purpose of that 
function, all questions involved in such determination, and 
essential to its exercise, yet the parties might be unwilling 
that such power should rest in mere implication. To 
expressly provide such power, might be their intention in 
the general provision that the engineer or architect should 
be the arbitrator of all differences and disputes which 
should arise between them, as well as in the particular 
provision that he should be the sole judge of the meaning 
and interpretation of the contract. 

But though the provision, constituting the engineer or 
architect the arbitrator of all differences and disputes 
arising between the parties, be deemed to be not intended 
to be operative for administration of the remedial rights 
arising upon a breach of the contract, yet it may be 
operative in determination of the physical remedy to be 
adopted to make good a physical defect occasioned by a 
breach of contract, or involving a breach of contract, or of 
warranty. If the engineer or architect, for the purpose of 
remedying some weakness developing in the work and 
attributable to a breach of contract upon the part of the 
employer in not furnishing a proper foundation or sub- 
structure for the work, should direct the contractor to 
increase the dimensions or strength of some parts of his 
own work, beyond the requirement of the plans, and speci- 
fication, and the contractor should refuse to comply with 
such directions, upon the ground that he was not bound to 
make good the defaults of the employer, the engineer or 
architect might well take the position that, though under 
the provision constituting him the arbitrator of all differ- 
ences and disputes he did not assume to interfere with the 
legal remedy which, upon the employer's breach of contract, 
accrued to the contractor, yet he did, under that provision, 
as fortifying him in the exercise of his functions involved 
in the stipulation that the work should be executed in 
accordance with his directions, and that the entire work 
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should be completed to his satisfaction and approval, 
assume to determine that, in the fulfilment of the contract, 
the work ordered by him for the purpose of remedying 
the defect occasioned by such breach of contract, must be 
executed, leaving it to the contractor to elect whether he 
would fulfil the contract, and seek compensation in damages 
for the injury which he sustained by reason of the em- 
ployer's default causing such fulfilment to involve the 
extra work or extra expense, or would abandon the further 
prosecution of the work under the contract, and seek com- 
pensation, as upon a quantum meruit, for the work which 
he had already performed. 

Such right of the contractor, of election between a ful- 
filment of the contract, with a right to compensation in 
damages for the extra burden of such fulfilment, and an 
abandonment of the contract, with the right to compen- 
sation for the work already performed, is a legal right 
which arises by law. It is only through the existence of 
such right, in the event of the fulfilment of the contractor's 
undertaking being rendered more onerous through default 
of the employer, that the engineer or architect's power to 
refuse to be satisfied with, or to approve of, work which 
may, from any cause whatsoever, be defective, is main- 
tainable, without enabling him to compel the contractor to 
perform work which he never undertook to perform. 

But if the contractor, because of the provision requiring 
all differences and disputes to be referred to the engineer 
or architect as an arbitrator, being deemed to extend to the 
rights arising upon a breach of the contract, can have no 
right of action in the courts, to recover compensation in 
damages for the injury sustained by him through a breach 
of contract upon the part of the employer, but merely a 
right of reference to the engineer or architect, he cannot 
have the right of election which arises by law, since such 
right of action is a component of one of the alternatives, 
between which the legal right of election would be, to choose. 

To present to the contractor, for his election, the alter- 
natives of a fulfilment of the contract, with the mere right 
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to have his compensation for such fulfilment having been 
rendered more burdensome to him through a default of the 
employer, determined by the engineer or architect, and an 
abandonment of the contract, with the right to have a jury 
determine the measure of his compensation for the work 
already performed, would, usually, involve an inducement 
for him to elect to abandon the contract. 

That the provision constituting the engineer or architect 
the arbitrator of all differences and disputes which should 
arise between the parties, should, by being regarded as 
operative for the determination of the rights arising upon 
a breach of the contract, so tend to defeat the entire 
purpose of the contract, by offering an inducement to the 
contractor to elect to abandon the contract rather than to 
fulfil it without the legal right to have his compensation 
fixed by a jury for the increased labour or expense with 
which the default of the employer had burdened such 
fulfilment, might be something which the parties never 
contemplated. 

But it would not be, only in the case of the right 
accruing to the contractor to elect to abandon the contract, 
that the defeat of the intention of the contract might be 
brought about in consequence of the provisions con- 
stituting the engineer or architect the arbitrator of all 
differences and disputes which should arise between the 
parties, being deemed to extend to the determination of the 
rights arising upon a breach of the contract. In the case 
of the right of election the defeat is of the entire con- 
tract, but in other cases the defeat may be merely of the 
intention which the parties had in making a particular 
provision in the contract. 

Should the engineer or architect, instead of certifying 
the progress being made in the prosecution of the work to 
be insufficient to ensure the completion of the work by the 
specified time, abstain from doing so because he felt bound 
to determine, as an arbitrator, that a default upon the 
part of the employer had deprived him of the right to 
have the work completed by the specified time, he might 
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thereby defeat the intention which the parties had in 
stipulating that, upon such certificate being made, the 
employer should have the power to take the work out of 
the contractor's hands, and either to pay him for the work 
already performed, or to complete the work at his expense. 
The intention of such provision might be, to afford the 
employer an absolute safeguard against the possibility 
of a delay, from any cause whatsoever, in the completion 
of the work. That it should be so defeated because of a 
slight default upon his part, which might be fully com- 
pensated for in damages, might involve a great injustice 
to the employer, since it might unnecessarily deprive hi™ 
of the benefit of a provision which he had a right to 
stipulate for, and for which the contractor might be re- 
garded as having, in his own stipulations, or by what was 
left to be implied, secured an equivalent, since he had not 
deemed it necessary to stipulate that the right should only 
be exercisable in the event of the employer being, himself, 
in no default. 

It would not be as an arbitrator that the engineer or 
architect, through the fear of increasing the damages 
recoverable by the contractor for the employer's default, 
would abstain from making the certificate which would 
enable the employer to exercise the right stipulated to 
accrue to him upon such certificate. If his certificate 
as to the insufficiency of the progress being made by 
the contractor in the prosecution of the work, involved 
a valid determination by him, as an arbitrator, that 
no default of the employer had occurred, or had legally 
deprived him, the employer, of the right to exercise the 
power to take the work out of the contractor's hands, 
such determination would be conclusive upon that point 
until set aside by a court of competent jurisdiction. But 
such certificate would not involve any such determination 
as to a default of the employer. Nor would it involve 
a determination that the contractor was in legal default, 
but merely the fact of the insufficiency of the progress 
being made. If the engineer or architect had the power 
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to determine that the employer, by reason of being, 
himself, in default, had lost the right to exercise the 
power stipulated to accrue to him upon such certificate, 
it would not be by not making such certificate, that he 
would exercise the power of such determination. If he 
made no certificate, he would neither be determining as 
to the sufficiency or insufficiency of the progress, nor 
as to any right of either of the parties, but would be 
simply doing nothing, and deciding nothing, and so would 
not be exercising the function of an arbitrator, or any 
other function. If he made the certificate, the employer 
might, or might not, according as he deemed it best for 
his own interests, attempt to exercise the power stipulated, 
in the contract, to accrue to him upon such certificate 
being made. If, notwithstanding his own default, the 
employer attempted to exercise the power, the contractor 
might seek the interference of a court to prevent him from 
doing so ; but the court might refuse to interfere, upon 
the ground that the express provisions for such certificate, 
and for the power to arise thereon, showed that the parties 
had thought it necessary to stipulate for such contract 
right, instead of the employer being obliged to rely upon 
the legal right to compensation in damages for any delay 
in the completion of the work, and that there was no 
necessity for defeating the intention which they might have 
had in making such provision, since the ordinary redress 
by way of compensation in damages would afford an 
adequate remedy to the contractor for the employer's 
breach of contract, because the damages recoverable by 
him, for such breach, would include the damages which 
would be sustained by him through the employer's exercise 
of the stipulated power, if it should be proved that such 
breach was the cause of the insufficient progress in the 
prosecution of the work, and hence of the certificate, and 
of the exercise of the power which such certificate caused 
to accrue under the contract. 4 

* See the remarks of Lord Chancellor Cranworth in the case of Ranger v. 
The Great Weitern Rtilwty Company (1854), 5 H. L. C. 72. 

D 
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A breach of a contract, inasmuch as it is not -within 
the intention of the parties, but involves a partial failure 
of their intention, may be something which they never 
contemplated, or intended to provide for, and the express 
provisions which they have made may reasonably be deemed 
to be intended to be operative only within the scope of their 
intention, which is the fulfilment of the contract, and not 
in the rights, the basis of which is a non-fulfilment of the 
contract. 

In the fulfilment of the contract the functions of the 
engineer or architect may be distinguished in two great 
classes, according to their purposes, viz. those for the 
definition of what is required for the fulfilment of the 
undertakings, and those for ascertainment that the under- 
takings have been fulfilled. To place it beyond the power 
of any other tribunal to question the determinations 
involved in the engineer or architect's exercise' of such 
functions, may be the intention of the provisions constitut- 
ing him the sole judge of the meaning and interpretation 
of the plans and specification, and of the contract, and 
the arbitrator of all differences or disputes arising between 
the parties. 

The functions of the engineer or architect, in the fulfil- 
ment of the contract, may, however, be more particularly 
classified as follows, viz, : — 

1. Functions of definition of the work required to be 
performed. 

2. Functions of approval of work after it has been 
performed. 

3. Functions for the enforcement of diligence on the 
part of the contractor, and to afford the employer a means, 
by his own act, or by the act of his agent, to avoid sustain- 
ing injury through a delay in the completion of the work. 

4. Functions of ascertaining and certifying the amounts 
payable to the contractor. 

5. Functions of arbitration between the parties. 

As distinguished under such classification and headings, 
the functions of the engineer or architect, under building 
contracts, will now be considered. 
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CHAPTER III. 

FUNCTIONS OP THE ENGINEER OR ARCHITECT IN DEFINING 
THE WORE WHICH THE CONTRACTOR IS TO PERFORM. 

A contract for work and labour is an agreement whereby 
one party undertakes to perform work at the request of 
another party. It is the performance of the work in 
compliance with the request of the employer that is the 
basis of the right to payment for the work. It is for the 
employer to define the work which he requests to have 
performed. If he enters into a contract by which he binds 
the contractor to perform work, but, instead of fully defining, 
by stipulations in the contract, the work to be performed 
under it, he reserves the right to have it subsequently 
defined by a person whom he shall appoint to exercise 
that function, the person whom he so appoints acts purely 
as his agent, 6 and in nowise as an arbitrator, in defining 
the work that is to be performed. The employer may, by 
stipulations in the contract, limit the power of such agent 
to bind him in any further contract obligation than he has, 
himself, undertaken. 

An intention that the work to be performed should be 
determined by the employer, or by some person acting 
upon his behalf, is inconsistent with an intention that 
such determination should be left to the contractor. 
Where the parties enter into a contract, in which the 
work to be performed is not fully defined, but it is stipu- 
lated that the work shall be performed in compliance 
with directions to be given by an engineer or architect to 

• See the case of Great Northern Railioay Company v. Harrison (1852), IS 
C. B. 576. 
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be appointed by the employer, the intention must be that 
sufficient directions shall be given to complete, in any 
respect in which the contract leaves it incomplete, the 
definition of the work to be performed. 

With the provision that the work shall be qerformed in 
accordance with the directions of the engineer or architect, 
is usually coupled the provision that the entire work shall 
be completed to his satisfaction and approval. The latter 
provision is, however, quite distinct, in its very nature, 
from the former. Except so far as the provision, that the 
work shall be completed to the satisfaction and approval 
of the engineer or architect, can be deemed to mean that 
the engineer or architect shall direct the contractor as to 
what he is to do in order to obtain approval of the work, 
such provision is for the exercise of a function, not of 
defining or ascertaining the measure of a contract under- 
taking, but of determining that a contract undertaking 
has been fulfilled. The determination that a contract 
undertaking has been fulfilled, must be subsequent to the 
fulfilment which is so determined. But the definition of a 
contract undertaking, for the purpose of determining that 
which is to be done in fulfilment of it, must precede such 
fulfilment. If the fulfilment precede the determination of 
the measure of the undertaking, it is tho sufficiency of the 
fulfilment, rather than the measure of the undertaking, 
that is determined. 

In so far as the performance of the work is in advance 
of sufficient directions to constitute, with the provisions of 
the contract, and the plans and specifications incorporated 
therein, a complete definition of the work to be performed, 
the contractor cannot be said to be performing the work 
under the directions of the engineer or architect. He is 
exercising his own reason and judgment as to what it is 
probable the engineer or architect will deem satisfactory, 
and will approve of. 

A provision, that the measure of a contract under- 
taking shall be defined or ascertained by a certain third 
person, separates the question as to what the party has 
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undertaken to perform, from the question as to whether 
he has performed his undertaking. The former is neces- 
sarily for the determination of such third person, while 
the latter may be for a jury, and though it be also com- 
mitted to the same third person, it is distinct from the 
former ; and the two are not to be regarded as being 
merged in one complex question as to the sufficiency of 
a performed work as constituting a fulfilment of the party's 
undertaking. 

Where the measure of a party's undertaking arises by 
implication, and is that which a jury shall deem reason- 
able, he must judge for himself as to what he must do in 
order to fulfil his undertaking, and the question for a jury, 
is not the abstract question as to what should be deemed 
to be the measure of the undertaking, but is as to whether 
that which the party has done constitutes a reasonable 
fulfilment of his undertaking. But the stipulation that 
the work is to be performed in accordance with the direc- 
tions of the engineer or architect, coupled with the stipula- 
tion that it is to be completed to his satisfaction and 
approval, cannot operate to require the contractor to 
judge for himself as to what work he is to perform in 
fulfilment of his undertaking, and then to submit, for 
the determination of the engineer or architect, the ques- 
tion as to whether the work which he has so performed 
constitutes a fulfilment of his undertaking. Every person 
who is under no disability may be deemed capable of 
forming an opinion as to what is reasonable; and that 
one should be obliged to do so, at the peril of being in 
default in the fulfilment of his undertaking, is only a just 
penalty that one pays for failing to either define the 
measure of his undertaking, or to stipulate that it should 
be defined by a certain person, and for so leaving it to 
be ascertained by a jury to be composed of individuals 
incapable of identification until after the time has passed 
with reference to which his default is to be determined. 
But no person can anticipate what a certain other person 
will, in the exercise of a discretionary power committed 
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to him, fix as the measure of a contract undertaking ; 
and it would be improper that a party should be obliged 
to do so, at the peril of being in default in the fulfilment 
of his undertaking, after having taken care, not merely 
to commit to such certain person the determination as 
to what should constitute a fulfilment of such undertaking, 
but also to make a compliance with directions to be given 
by him, in definition of the undertaking, an essential part 
of the undertaking. 

Where the function of defining the measure of a contract 
undertaking is committed to a certain third person, he has, 
within the limits of the discretion which the stipulations 
in the contract, in definition of the undertaking, leave 
to him, free scope, even for the operation of his caprice, 
provided always that he acts in good faith. His determi- 
nation is not to be condemned, or to be deprived of its 
effect, because other persons regard it as unreasonable. 
But it may not be consistent with good faith that he should, 
by abstaining from defining the measure of the under- 
taking, compel the party to rely upon his own reason in 
attempting to fulfil it, and then that he should not be 
satisfied with a reasonable fulfilment, but should capri- 
ciously withhold his approval. 

The intention of a provision that the work should be 
performed in accordance with the directions of the en- 
gineer or architect, and should be completed to his satis- 
faction and approval, is, however, not that he should 
fail to give sufficient directions, in advance of the work, 
to enable the contractor to know exactly what would be 
required of him, and that he should so be placed in 
the position of having the scope of the discretion, which 
he might exercise in giving directions in advance of the 
performance of the work, narrowed to the limits which 
the dictates of good faith place to his power to refuse 
to approve of work executed in compliance with all the 
directions given, and with all the requirements which the 
contractor had reasonable grounds to anticipate. 

The great expense which would unnecessarily be 
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thrown upon the contractor if it were only by executing 
work and having approval of it refused, that he could 
learn exactly what the engineer or architect required of 
him, although a burden which he should not be obliged 
to bear, might be a matter of small importance .to him, 
compared with- the time consumed in such a mode of 
arriving at the completion of the definition of the work 
required. 

When a contractor enters into a contract, he has the 
right to have available to him, for the fulfilment of his 
undertaking, the time which the contract gives him for 
that purpose. The time that is to elapse between the 
making of the contract and the date fixed for its comple- 
tion, may not all be available to him, because the contract 
may, expressly or impliedly, allow to the employer a portion 
of that time for the performance of something that must 
be done before the work can be commenced. 

When the contract provides that the work is to be 
performed under the orders and directions of the engineer 
or architect, or according to plans to be furnished by him, 
and no time is specified for the furnishing of such orders 
and directions, or plans, the obligation of the employer is 
to have them furnished within a reasonable time. 

After the engineer or architect is appointed, a certain 
order in time is essential in the exercise of his functions 
and the performance of the contractor's obligations. The 
sequence must be — first, such completion of the definition 
of the work as will, with the contract, and the plans and 
specification incorporated therein, indicate to the contractor 
what work is to be performed ; secondly, the execution of 
the work as so defined ; and, thirdly, the approval or dis- 
approval of the work as executed. 

There are, therefore, three distinct functions to be 
consecutively performed, and the contract must involve 
a definite intention as to the time, either absolutely or 
relatively, within which each is to be performed. That 
the approval of the work as performed, should constitute an 
essential part of the definition of the work required of the 
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contractor, would involve that the definition should be 
incomplete until the function of approval should be 
exercised; that is, until after the work should be com- 
pleted, which could not be the intention of parties in a 
contract for the performance of a work particularly 
defined, or to be particularly defined. 

Where other functions are, by the contract, committed 
to the engineer or architect whom the employer shall 
appoint to superintend and direct the work, although they 
accrue to the engineer or architect by virtue of his appoint- 
ment, yet it may not be for the exercise of them, as well 
as for the superintendence and direction of the work, that 
the employer is to be deemed to be under any obligation 
to make the appointment. By the appointment of the 
engineer or architect the employer constitutes him his 
agent for the exercise of all the functions which, under the 
contract, must, before the contractor can proceed with the 
fulfilment of his part of the contract, be exercised by 
the engineer or architect to be appointed by the employer. 

With regard to functions the exercise of which is not 
necessary to enable the contractor to perform his part of 
the contract, it may not be within the employer's under- 
taking to cause them to be performed. The provision of 
the contract committing them to the engineer or architect 
whom the employer may appoint to the direction of the 
work, though involving the employer's reservation of the 
right to have them performed by his own agent, may be 
regarded as a mere concurrence of the parties in such 
reservation of right, and therefore a non-performance of 
such function by such agent as involving no right of the 
contractor to damages, but merely a loss to the employer 
of the right to have them performed by his own agent, or 
a defeat of the intention of the contract, enabling the 
contractor to elect to treat the contract as rescinded, and 
to claim compensation as upon a quantum meruit for the 
work already performed. 

Among the provisions usually made, committing to the 
engineer or architect whom the employer may appoint to 
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the direction of the work, other functions, one which is 
very frequently made, and which may appear to be 
especially intended to aid and fortify his exercise of the 
function of so directing the work, is the provision that 
the engineer or architect so appointed shall be the sole 
judge of the interpretation and meaning of the contract, 
and of the specification and plans. 

The stipulation that the engineer or architect shall be 
the sole and final judge of the interpretation and meaning' 
of the contract, and of the specification and plans, is some- 
times accompanied, and sought to be fortified, by a pro- 
vision that the several parts of the contract, and the plans 
and specification referred to therein, are to be taken 
together to explain each other, and to make the whole 
consistent, and that if it be found that anything has been 
omitted or misstated which is necessary for the perform- 
ance and completion of the work, the explanation given 
by the engineer or architect shall be final and con- 
clusive. 

All such provisions purporting to constitute the engineer 
or architect the sole interpreter of the meaning of the 
contract, and of the plans and specification, and requiring 
of the contractor a compliance with his directions, tend to 
render the contractor's undertaking incapable of perform- 
ance in advance of full and proper instructions from the 
engineer or architect. 

When the employer reserves to himself the right to 
appoint the person who, it is stipulated, is alone to have 
the power to interpret the contract, and in accordance 
with whose directions the work is to be performed, it is 
not sufficient for the employer to be ready, or to signify 
his readiness, to appoint an engineer or architect to give 
directions. He having, by his stipulation, sought to cause 
the contract to have only one interpreter, whom he has 
reserved the right to appoint, and whose directions he has 
bound the contractor to follow, must supply the medium 
of such interpretation and direction before the obligation 
of the contractor becomes operative. 
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In the contract, in the case of Coombe v. Green? a 
tenant had agreed to expend a sum of money upon the 
property, under the direction and approbation of some 
surveyor to be named by the landlord. The Court held 
that the appointment of a surveyor was a preliminary 
step, since, until one should be appointed, no directions 
could be given as to how the money was to be expended, 
and that it was not sufficient for the landlord to allege 
that he was always ready and willing to appoint a 
competent surveyor. 

Though the work to be performed be fully defined by 
the contract, by means of plans and specifications incor- 
porated, or referred to, therein, yet some act of identifying 
some point upon the ground as that which is indicated by 
some mark upon the plans, or as that mentioned in the 
specification, is usually necessary, in order to fix the exact 
position of the structure. Though the plans and specifica- 
tion show the position of the structure with reference to 
the corner made by two streets crossing each other, or by 
reference to some other division line of property, or point 
capable of being exactly located by reference to public 
records or other documents, yet the location upon the 
ground of the true position of such corner, or division 
line, or point, may not be within the obligation of the 
contractor, but is usually for the employer if great 
accuracy be necessary, or be desired by him. 

The responsibility of the employer, in furnishing the 
contractor with directions as to the work, is often sought 
to be guarded by a stipulation that after the engineer or 
architect of the employer shall have once marked out the 
position of the works, and the levels for them, the con- 
tractor shall maintain all such marks," and shall be 
responsible for them. Sometimes, merely a line, and a 
starting-point upon it, and a bench-mark level, are agreed 
to be furnished upon the part of the employer, and it is 
stipulated that the contractor shall cause the works to be 

« (1848), 11 M. & W. 480. See also the case of Hunt y. Bishop (185b), 
8 Exch. C75. 
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correctly laid out in reference to such line, and point, and 
level. 

In the case of Arterial Drainage Company v. Rathagan 
Drainage Board, 1 it was, by the contract, provided that the 
engineers of the Board should not set out any of the 
several works, but should furnish bench-marks, and 
copies of the original plans and drawings, for the use of 
the contractor. Nevertheless, the employer's plea of a 
default of diligence on the part of the contractors, and the 
consequent taking the work out of their hands under the 
contract provision, was held to be well answered by 
the contractors' reply that their default in diligence was 
occasioned by the delay and default of the employers, and 
of their engineers in not providing the lands permanently 
required for the works, and supplying plans and drawings, 
and setting out the land, and defining the rivers, drains, 
and embankments to be made, and giving such particulars 
as would enable the contractors to proceed with the works. 

The time within which the employer undertakes to 
cause the necessary plans or directions to be furnished to 
the contractor is not usually specified. Indeed, such 
undertaking, itself, usually is not expressly stated, but 
arises from the employer's reservation of the right to 
appoint an engineer or architect, in accordance with 
whose directions, and to whose approval, the contract 
binds the contractor to perform and to complete the work. 
Where the time for the furnishing of the plans and direc- 
tions to enable the contractor to prosecute the work, not 
being specified, is to be a reasonable time, many circum- 
stances may be of importance in the determination as to 
what is a reasonable time for the performance of such 
obligation of the employer. But where a certain time has 
been fixed by the contract, for the completion of the work, 
the intention of the parties cannot well be deemed to have 
been that the time to elapse between the making of the 
contract and the date so fixed for completion of the work 
might be appropriated by the employer for the preparation 

7 (1880) C L. R. It. 513. 
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of the plans and directions to be furnished to the con- 
tractor, and that only such portion of that time as the 
employer, or the engineer or architect, might deem reason- 
able, should be left to the contractor in which to perform 
the work. The question, in such a case, is not as to what 
time might reasonably be deemed sufficient for the per- 
formance of the work, but is as to what time might be 
regarded as that which the employer might, after the 
making of the contract, reasonably appropriate to the 
preparation of plans and directions before placing the 
contractor in the position to proceed with the work. In 
the case of Kingdon v. Cox* the default which was held to 
have discharged the contractor from performing the con- 
tract, was alleged as a failure to deliver the drawings 
within a reasonable time after the making of the 
contract. 

Where the contractor's undertaking is to complete the 
work by a specified date, and express provision is made 
for the employer to have the right to retain from him 
penalties for every day, week, or month, that the com- 
pletion of the work shall be delayed beyond that date, it 
may be altogether unreasonable that his prosecution of the 
work should be impeded, even for a single day, through 
a delay of the employer in causing the necessary plans- 
and specifications, or directions, to be given to him. 

If the contractor's undertaking be to perform and 
complete the work, not at a specified time, but within a 
reasonable time, the time at which the plans and direc- 
tions are given to him may be taken into consideration in 
determining what is the reasonable time within which he 
is obliged to complete the work. 

If a certain time be specified, within which the em- 
ployer, by the contract, undertakes to provide the land for 
the works, or to clear it of obstructions, or to cause plans 
and directions to be furnished to the contractor, or to 
perform any other act which must be performed before the 
contractor can proceed with the work, the contractor may, 

8 (1848) 5 C. B. 522. 
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upon the expiration of such time without such under- 
taking being fulfilled, have the right to elect to abandon 
the contract. And where no time being specified for the 
performance of such undertaking of the employer, his 
obligation is to perform it within a reasonable time, the 
contractor may acquire the same right of election by 
giving notice to the employer that if his undertaking be 
not performed by a certain date (allowing a reasonable 
time for its performance) he will abandon the contract, 
and claim compensation for the work which he shall then 
have performed. 

The more rigorous the contract is in giving or reserving 
rights to the employer to take the work out of the hands 
of the contractor in event of his progress not being deemed 
to be sufficient, or to deduct and retain from him penalties 
for delay in completion of the work by a day fixed, the 
more readily should the right to elect to abandon the 
contract accrue to the contractor upon his being delayed 
in the prosecution of the work through a default of the 
employer. It would be unreasonable that a contractor 
who had been delayed by the default of the employer, or 
of the engineer or architect, in furnishing the land, or the 
necessary plans and directions at the proper time, should 
be held bound to continue to prosecute the work under a 
contract whose provisions empowered the employer, upon 
the certificate of the engineer or architect of unsatisfactory 
progress being made in the prosecution of the work, to 
take possession of the work ; or, upon the work not being 
completed by a specified date, to retain, as penalties or 
liquidated damages, portions of the contract price. 

It might be quite true that the contractor might have 
a right of action to recover compensation in damages for 
the injury sustained by him through the default of the 
employer, and that the damages so recoverable by him 
might include the penalties retained from him, 9 or the 
damages which he suffered from the work being taken from 

• 8ee the case of Macintoih v. The Midland Oountiet Railway Co. (1845), 
14 M. & W. 548. 
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him, 1 yet, as the power to deduct the penalties, or to take 
the work out of his hands, accrues to the employer under 
the contract, and without the necessity of any judicial 
proceeding, any right which the contractor might have to 
invoke the aid of the courts to prevent the exercise of such 
right, or to recover compensation in damages for the injury 
he might sustain through such exercise, could not well be 
regarded as operating to deprive him of the right to elect 
to abandon the contract rather than to prosecute the work 
under it trusting to such right as affording him a safeguard 
against, or compensation for, the exercise of the powers 
reserved to the employer under the contract. 

If, upon the right accruing to the contractor to elect to 
abandon the contract in consequence of his being delayed 
in his prosecution of the work through a default of the 
employer, he does not elect to do so, but holds the contract 
still in force, his undertaking must be fulfilled, or he is 
liable for damages for a non-fulfilment of it, except so far 
as his non-fulfilment was occasioned by a default of the 
employer. It may then be for a jury to determine as to 
whether, in view of the hindrance to which his prosecu- 
tion of the work had been subjected by the employer's 
default, the contractor had fulfilled his undertaking within 
a reasonable time. 

The obligation to complete the work within a reason- 
able time is frequently regarded as being founded upon a 
new agreement entered into by the parties upon the agree- 
ment for a completion by the specified time becoming 
inoperative through a default, or a waiver, upon the part 
of the employer. It may, however, be regarded as that 
portion which remains of the obligation of the contractor's 
undertaking to complete the work by the date specified in 
the contract, after the employer's default, or exercise of a 
right reserved to him in the contract, has operated to delay 
such completion, and the contractor has not elected to 
avail himself of such delay, or of the act of the employer 

1 See the judgment delivered by Lord Chancellor Cranworth in the case of 
Banger v. The Great Western Railway Co. (1854), 5 H. L. C. 72. 
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which was the cause of it, as a ground for abandoning the 
further prosecution of the work under the contract. In 
such a case, upon the employer bringing an action in the 
courts for damages for the non-completion of the work by 
the specified date, and the contractor setting up, as a 
defence, the hindrance arising from the employer's own 
default, or exercise of a power reserved under the contract, 
the determination as to the extent to which such hin- 
drance really operated to prevent the contractor from ful- 
filling his undertaking of completion by the specified date, 
is involved in the determination as to whether, in view of 
the delay so caused by the employer, and of the later or 
more unfavourable season, or more inclement weather, 
into which such delay threw the contractors various 
operations in performance of the work, he completed the 
work within a reasonable time. 

The importance of care being taken by the employer, 
or by the engineer or architect, that the contractor be not 
hindered in the prosecution of the work through any delay 
in affording him access to the land, or in giving him the 
necessary directions as to the work, may be manifest, when 
it is considered that the effect of such delay may be that 
the contractor, being thereby released from his under- 
taking to complete the work by the specified time, may be 
only bound to complete it within a reasonable time, or may 
have the right to elect not to complete it at all, but to 
claim payment as upon a quantum meruit for the work 
already performed ; and that, in arriving at what is a 
reasonable time for the completion of the work, all the cir- 
cumstances of the performance may be considered, and 
any accident, or storm, or flood, or shorter days, or less 
favourable season for procuring materials, or inclemency 
of the weather, may be taken into consideration. 2 

The adjustment for a delay to which the contractor is 
subjected through a default of the employer is not made by 
allowing a day for a day, or several days for a day, unless 

* See the case of Courtney v. Waterford and Central Ireland Railway Co. 
( 1878X 4 L. B. Ir. 11. 
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express provision be made in the contract to that effect. 
But, upon the undertaking to complete by the specified 
date becoming inoperative, any obligation to complete the 
work at all is an obligation to do so within an unspecified 
time, which the law regards as an obligation to do it within 
a reasonable time. The determination as to what is a 
reasonable time is not for a party, nor for the engineer or 
architect, but for a jury. 

When the contract reserves to the employer, or to the 
engineer or architect, the right to require the execution of 
extra work, and no time is specified for the completion of 
such extra work, the contractor's obligation is to com- 
plete it within a reasonable time. The employer, or the 
engineer or architect, cannot, by requiring the contractor 
to perform extra work so intermingled with the contract 
work that the latter cannot be completed until the extra 
work is also completed, oblige the contractor to complete 
the extra work by the same time that he undertook to 
•complete the contract work. Of the two parties, it is the 
employer who must suffer the consequence of the right 
reserved to him being so exercised as to interfere with 
the contractor's prosecution of the contract work. The 
contractor, in such a case, is only obliged to complete the 
combined work by the same time that he undertook to 
complete the extra work, that is, within a reasonable time. 8 

The provision for the employer, or for the engineer or 
architect, to have the power to require the execution of 
extra work, or to make alterations in the plans and speci- 
fications, or in the works, usually purports that such power 
may be exercised at any time during the prosecution of the 
works. It is quite obvious that should a large quantity of 
extra work, or extensive alterations in the work, be ordered 
just as the work was approaching completion, and the 
time fixed for the completion of the work was about 
expiring, it would be impossible for the contractor to 
•comply with such orders within the time specified in 

3 See the cases of Thornkill v. NeaU (1860), 8 C. B. N. S. 831, and 
Westtoood v. The Secretary of State for India (1863), 7 L. T. Reports N. 8. 736. 
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the contract, for the completion of the contract work. 
It would be unreasonable that the parties should have 
an intention which might involve that the contractor 
should be called upon to perform such impossibility, or be 
liable in damages for its non-performance. No such 
difficulty can arise if the intention of the contract be 
deemed to be that, as to any extra work, the contractor's 
obligation is only to complete it within a reasonable time, 
because, then, the time of ordering the execution of the 
extra work, and the magnitude of it, may be taken into 
consideration in the determination as to what is a reason- 
able time for its completion. 

But where the contract provides for the execution of 
certain contract work, and also for a power of the employer, 
or of the engineer or architect, to require the execution of 
extra work, and then provides that the entire work > is to 
be completed by a certain time, it may be impossible to 
regard the parties as having intended, otherwise, than that 
the contractor's undertaking to complete the entire work 
by the time specified, should include any extra work 
which might be required of him. Such intention may be 
more especially manifest where the provision of the con- 
tract is that the engineer or architect may make any 
alteration in the plans or specifications, or in the works 
during their prosecution, and that the value of any extra 
work involved in such alteration, shall be added to the 
contract price of the work. Under such a provision the 
term extra work appears to mean extra quantity of work 
involved in the contract work through modification in its 
design, and not work distinct from the contract work, or 
capable of being deemed not to be within the undertaking 
as to the entire work. 

Contractors do sometimes, even expressly, undertake to 
complete any extra work by the same time that they under- 
take to complete the contract work. But in so doing they 
must be trusting that any order for extra work shall be 
given at such time as will afford them a reasonable time 
for the performance of the work required of them by such 

E 
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order. But the implication of such an intention would be 
excluded by any provision indicating that the contractor 
had not relied upon such limitation of the quantity of 
extra work in view of the time of ordering it, or of the 
time for ordering extra work in view of its quantity, but 
had trusted to receiving such an extension of time as the 
engineer or architect, or some other person, should, in view 
of the manner in which the power to order extra work was 
exercised, think proper to allow for the completion of the 
entire work. 4 

Although the provision that the employer, or the 
engineer or architect, may, at any time during the 
prosecution of the work, order extra work, makes express 
provision as to the time during which orders for extra 
work may be given, yet the quantity of extra work which 
may be ordered at any time being undefined, there may be 
room for the implication that the quantity of extra work 
which may be ordered at any time during the prosecution 
of the work shall be a reasonable quantity. For the 
determination of what should be considered a reasonable 
quantity of extra work to be ordered at any particular 
time, no consideration would be of more importance than 
the time which would be available for its performance. 

It is with regard to the performance of extra work 
rather than in the performance of the work required by 
the contract itself, that questions as to the contractor's 
obligation to comply with the directions of the engineer or 
architect more frequently arise. The provisions of the 
contract purporting to require the contractor to comply 
with the orders and directions of the engineer or architect 
are usually very emphatic, and make no distinction between 
directions for the performance of the contract work and 
those in requirement of extra work. The difficulty usually 
arises from the stipulation that the contractor shall not be 
entitled to be paid for any extra work executed by him 
without having been ordered by the engineer or architect 

4 See the ease of Jonea v. 8t. John's College, Oxford (1870), L. B., 6 Q. B. 
115. 
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in writing. It is by way of inference from the latter 
provision, that any distinction usually arises as to the ' 
contractor's obligation to comply with directions given to 
him. 

Many eminent judges have intimated that a contractor 
should have no ground for complaint if, by neglecting to 
stand upon his rights, he should find himself without a 
right to be paid for extra work which he had executed 
without the engineer or architect's requirement of it being f 

attended with the formality, the observance of which the 
contract made an essential condition to the contractor's 
right to payment for extra work. The fact that the 
engineer or architect acts as the agent of the employer in 
giving directions as to the performance of the work, may 
render it proper for the contractor so to guard his own 
interests. 

Where the contractor's undertaking is to perform the 
work in accordance with the directions of the engineer or 
architect, such directions operate in definition of such 
undertaking, and must be complied with if the undertaking 
is to be fulfilled. The contractor, no doubt, would have 
the right to refuse compliance with directions for the 
performance of work which was not within his undertaking, 
but he might have difficulty in determining that any 
particular work ordered was not within his undertaking. 
Where a provision of the contract is that the engineer or 
architect should be the sole judge Of the interpretation and 
meaning of the contract, and of the plans and specifications, 
the intention may reasonably be deemed to be that the 
contractor should not have the right to set up his own 
view in opposition to that of the engineer or architect as 
to what work might be exacted under the contract, or as to 
whether any particular work, under the contract, should be 
deemed to be contract work, or extra work. 

It might be argued that the power given by a contract 
to determine its interpretation and meaning, could only 
have operation within the contract, and therefore could not 
give support to a determination purporting to bring within 
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the contract that which was really and properly without 
the contract. If such doctrine were to prevail, the con- 
tractor might not be bound to accept the engineer or 
architect's determination as to whether any particular 
work was, or was not, within the contract. But the question 
to be determined, usually, is not as to whether certain work 
is, or is not, within the contract, but is as to whether certain 
work, within the contract, is to be deemed to be contract 
work, or extra work; that is, as to whether it is to be 
executed as essential to the performance and completion of 
the work which the contract itself requires, or is to be 
executed as being required in the exercise of a power 
reserved in the contract, for the employer, or for the 
engineer or architect acting upon his behalf, to require 
the contractor to perform extra work. 

Where the contract provides that the work is to be 
performed in compliance with the directions of the engineer 
or architect to be appointed by the employer, and the 
employer appoints an engineer or architect, and that 
engineer or architect gives directions to the contractor 
with regard to the execution of the work, the reasonable 
presumption may be that the engineer or architect assumes 
to give such direction in the exercise of his functions under 
the contract. If there be also a provision in the contract 
that the contractor shall not be entitled to be paid for any 
extra work executed without having been ordered by the 
engineer or architect in writing, a merely verbal order 
given for the execution of certain work, may reasonably 
be regarded by the contractor as involving the engineer or 
architect's determination that he must execute the work 
without its being ordered in writing. Such order might, 
therefore, be capable of being deemed to involve the 
engineer or architect's determination that the work so 
ordered, was within the contract undertaking in respect 
of the performance and completion of the contract work, 
and was therefore not to be paid for as extra work. 

The discrimination as to whether work, within the 
contract, should be deemed to be contract work, or extra 
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work within the contract, would depend upon the inter- 
pretation and meaning of the contract, and of the plans 
and specifications incorporated, or referred to, therein ; and 
it is difficult to see how, in such discrimination, a determi- 
nation by the person whom the contract purports to 
constitute the sole judge of such interpretation and 
meaning, can be regarded as having been intended to be 
otherwise than conclusive. 

The provisions constituting it the undertaking of the 
contractor, to perform both the contract work and extra 
work, in compliance with the directions of the engineer or 
architect, and to complete the entire work to his satisfaction 
and approval, and a stipulation that the contractor shall 
not be entitled to be paid for any extra work executed by 
him without its having been ordered by the engineer or 
architect in writing, are not in such direct conflict as to 
operate by direct limitation of each other. Whatever 
limitation the latter provision effects in the operation of 
the former, is merely by way of inference, and is based upon 
the assumption that that which is specified as essential to 
the right of payment for work, must also be intended to be 
essential to the obligation to perform the work. 

But the provision that the contractor shall not be 
entitled to be paid for any extra work executed by him 
without having been ordered in writing by the engineer or 
architect, does not even operate to render such written order 
absolutely essential to the right to payment for extra work, 
where, as is usually the case, it is the engineer or architect's 
certificate for payment that determines the right to pay- 
ment. It is, in such a case, for the engineer or architect, 
in certifying for payment, to determine the effect to be 
given to the provision that the contractor should not be 
entitled to be paid for any extra work executed without 
having been ordered in writing, or with other prescribed 
formality. The engineer or architect is to be regarded as 
having, when certifying for payment, necessarily taken 
into consideration all the provisions of the contract upon 
which the amount to be certified for, might depend, and 



./ -r* 



54 THE DEFINITION OF THE WORK. 

though he certify for payment for extra work which had 
not been ordered in writing, his certificate operates as the 
ascertainment of the measure of the right to payment, and 
has been held to be conclusive, in the nature of an award. 1 

The direct operation of the stipulation that the con- 
tractor is not to be entitled to be paid for any extra work 
executed without having been ordered by the engineer or 
architect in writing, being, therefore, dependent upon the 
effect given to it by the engineer or architect in certifying 
for payment, and therefore being undetermined until the 
certificate for payment is made, its indirect operation, as a 
limitation of the contractor's undertaking to comply with 
the engineer or architect's directions in the performance of 
the work, cannot well be regarded as being absolute. It 
might, in some cases, appear reasonable and proper that 
the engineer or architect, and the contractor, might agree 
that the question as to whether certain work should be 
deemed to be a part of the contract work, or to be extra 
work, should be left in abeyance until the certificate for 
payment should be made, and that, in the mean time, the 
work should be ordered by the engineer or architect without 
the formality prescribed for ordering extra work, and be 
performed by the contractor. 

Where the contract reserved a power for the engineer 
or architect to make alterations in the plans and specifica- 
tion, and in the works during their prosecution, it might 
be a benefit to the employer, as well as a convenience to 
the engineer or architect, that the determination as to 
whether any particular work should be deemed to be a 
part of the contract work, or to be extra work, should be 
left in abeyance until the completion of the entire work, 
when there would be no longer any possibility of any 
change being made in the design of the work. 

The stipulation that the contractor shall not be entitled 
to be paid for any extra work executed without having 
been ordered by the engineer or architect in writing, 

1 See the case of Goodyear v. The Mayor of Weymouth (1865), 35 L. J. 
C. P. 12. 
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or with other prescribed formality, is' not to be deemed 
to be made for the purpose of guarding the employer 
against the engineer or architect whom he alone selects 
and appoints, and to whom he entrusts the function of 
certifying the amount of his liability to the contractor 
in payment for the work. Such provision involves the 
intention to guard against the contractor taking it upon 
himself to execute extra work without being required to 
do so, and against his being too ready to regard the 
directions of the engineer or architect as authorizing 
him to perform, as extra work, work which the engineer 
or architect's intention, in giving such directions, may be 
that it is to be performed as a part of the contract work, 
and as covered by the price stipulated for the contract 
work. 

The contractor before executing work has, of course, the 
right to, at least, see that the work be brought within the 
contract, either by it being determined by the engineer or 
architect to be essential to the fulfilment of his under- 
taking in respect of the contract work, or by being ordered 
in the manner in which the power to require the execution 
of extra work is to be exercised under the contract. If, 
upon receiving directions to perform work which he regards 
as not within his contract undertaking with respect to the 
contract work, and which is not ordered with the formality 
which the contract requires to be observed in the require- 
ment of work which is to be paid for as extra work, he 
refuses to perform it unless it be ordered with such for- 
mality, and the engineer or architect insists upon the 
performance of the work without such formality being 
observed, it is difficult to see how the contractor can, 
except by abandoning the further prosecution of any work 
under the contract, avoid complying with such directions. 
If the engineer or architect were to admit that the work 
in question was neither contract work under the contract, 
nor extra work under the contract, the contractor might 
refuse to execute it, and might, for the preservation of 
his own rights, be bound to do so, until the work should 
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be brought within the contract Being admitted not to be 
contract work under the contract, it could only be brought 
within the contract by being ordered in the manner in 
which the contract provides for the power to be exercised 
to require the performance of extra work. But if, the work 
in question being necessary to remedy a defect arising 
from a breach of contract, or of warranty, upon the part 
of the employer, the execution of it was not within the 
contemplation of the parties when entering into the con- 
tract, yet is essential to enable the contract work to be 
completed, it may be, as involved in the contract work 
rather than as extra work, that it is within the contract. 
The contractor's compensation for such work should be 
as damages for the employer's default, which rendered it 
necessary, rather than as payment, either for contract 
work, or for extra work. 

If the contractor's undertaking, under the contract, be 
to perform the work in accordance with the directions *of 
the engineer or architect, and to complete it to his satis- 
faction and approval, he cannot fulfil that undertaking 
without complying with the directions of the engineer or 
architect, however unreasonable they may be, and notwith- 
standing that a compliance with such directions involves 
the performance of work, the possibility of which being 
required the parties never contemplated. The fact of a 
compliance with the engineer or architect's directions, 
so involving the performance of that which was never 
intended to be within the contractor's undertaking, may 
afford the contractor the right to elect not to fulfil his 
undertaking, but not the right to fulfil his undertaking 
without complying with such directions. The engineer 
or architect's determination as to what work is to be 
performed in fulfilment of the contract is conclusive, and 
binding upon the contractor, so long as the contract is in 
force, but may itself, by throwing upon the contractor a 
burden which he cannot legally be compelled to bear, be 
the ground of his right to elect to treat the contract as 
rescinded, and to abandon the prosecution of any further 



THE DEFINITION OF THE WORK. 57 

work tinder it, and to claim compensation, as upon a 
quantum meruit, for the work already performed. 

While, therefore, under a contract under which the con- 
tractor's undertaking is to perform the work in accordance 
with the engineer or architect's directions, and to complete 
it to his satisfaction and approval, the engineer or architect 
is supreme in determining what directions he will give to 
the contractor, and what work he will approve of, and so 
may increase, at his will, the burden of the contractor in 
earning the price fixed by the contract, or to be ascertained 
under its provisions, yet he is not altogether free from indi- 
rect restraint through the possibility of the question being 
submitted to a jury, as to whether he had given the con- 
tractor sufficient and proper directions to enable him to 
prosecute the work with a reasonably accurate knowledge 
as to what he was to do in order that his work should 
meet with approval. Such question might be submitted 
to a jury, either in an action brought by the contractor for 
damages for the injury sustained by him through a default 
of the employer in not causing the necessary plans or 
directions to be furnished him to enable him to prosecute 
the work, or in an action brought by him claiming the 
right to elect to treat the contract as rescinded, upon the 
ground of his fulfilment of it being prevented through 
insufficient direction, and to recover compensation, as 
upon a quantum meruit, for the work already performed. 
The amount so recovered, as under a quantum meruit, for 
the work performed, might be but little less than the 
contract price of the entire work, if the jury deemed the 
work performed to be all that the engineer or architect 
should have exacted as a fulfilment of the contract. Or, 
in the case of the action for damages, the unnecessary 
expenso which the contractor had been put to, through 
receiving insufficient directions, in advance of his work, to 
enable him to prosecute it to the best advantage, and to 
avoid useless work, might be included in the damages 
recoverable by him. 

If the contract itself, by plans or specifications referred 
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to in it, or otherwise, partially defined the work to be per- 
formed, and merely committed to the engineer or architect 
the function of completing such definition by plans and 
directions to be furnished by him, his plans and directions 
must, in order to be within the power so committed to 
him, be consistent with the definition so far as the parties 
themselves carried it by stipulations in the contract. It 
could only be under a power to make alterations in the 
plans or specification, or in the works, that the engineer 
or architect could be justified, in law, in requiring the con- 
tractor to perform the work in accordance with plans or 
directions inconsistent with the definition which the con- 
tract itself contained, of the work to be performed. Even 
though the contract should purport to constitute the 
engineer or architect the sole judge of its interpretation 
and meaning, and of the plans and specifications referred 
to in it; and though, by virtue of such provision, the 
engineer or architect should assume to have the sole 
power to determine as to whether the plans and directions 
given by him to the contractor, involved any deviation from 
the plans and specifications embraced in the contract, he 
could not bind the contractor to perform that which was 
not within the possible scope of his undertaking. His 
determination might avail to support his plans and direc- 
tions so as to render it impossible for the contractor, 
without complying with them, to fulfil his undertaking to 
perform the work in accordance with the plans and direc- 
tions to be furnished by the engineer or architect; but 
that very impossibility, so caused by the determination of 
the engineer or architect in the exercise of functions which 
are incapable of being separated from those in which he 
acts as the agent of the employer, might afford the con- 
tractor the legal right to elect to abandon the further 
prosecution of any work under the contract, rather than to 
be compelled to perform work which was not within his 
undertaking, as limited by the express stipulations which 
he had caused to be inserted in the contract, in definition 
of that undertaking. 
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It may thus be seen that it is, as to what the perform- 
ance or non-performance of anything avails in the pro- 
secution of the contract, and not as to what it avails in 
law, that the determinations of the engineer or architect 
operate in definition of the respective contract under- 
takings of the parties. Each party has the right to the 
benefit of stipulations placed in the contract, in definition 
of his own contract undertaking, or of that of the other 
party. Where such stipulations only partially define the 
contractor's undertaking, and the function of completing 
such definition is, by the contract, committed to the 
engineer or architect to be appointed by the employer, the 
employer impliedly undertakes, if he does not do so ex- 
pressly, to cause such definition to be completed, and that 
the directions given by the engineer or architect, involving 
such completion, shall be consistent with the stipulations 
in the contract, in definition of the work to be required of 
the contractor. Such undertaking of the employer must 
be performed in order that the contractor may be placed 
in a position to fulfil his undertaking. Until sufficient 
directions be given to enable the contractor to know what 
work he is to perform, he cannot proceed with the fulfil- 
ment of his undertaking. 2 If the directions given by the 
engineer or architect, in completion of the definition of the 
work to be performed by the contractor, be not consistent 
with such definition so far as the stipulations contained in 
the contract carry it, the contractor may not be bound to 
comply with such directions, and the employer may be 
placed in default, as though no directions had been given. 
It would appear that, in such a case, it might be proper 
for the engineer or architect to afford the parties an 
opportunity of expressing their views before him, in the 
presence of each other, as to what is to be regarded as the 
true intention of the stipulations in the contract, in partial 
definition of the work to be performed, and as to whether 

* See the oases of Robert* v. The Bury Commissioners (1870), L. B. 5, 
€. P. 310; and Arterial Drainage Company v. Bathagan Drainage Board 
0881), 6 L. R. It. 513. 
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the directions given were consistent with that intention, 
and so were within the powers committed to the engineer 
or architect under the provision that the work should be 
performed in accordance with his directions. 8 His deter- 
mination, made after such a hearing of the parties, might 
have, in some respects, the appearance of an award, yet it 
would not be effective, as such, if it involved that the con- 
tractor should be obliged to perform work which he had 
never undertaken to perform, or the power to require 
which was not within the discretion which, by the contract, 
he had concurred in committing to the engineer or architect. 4 
Such determination might avail as an absolute and final 
determination that it would be absolutely beyond the 
power of the contractor, without performing the work in 
question, to fulfil his undertaking to perform the work in 
accordance with the directions of the engineer or architect, 
and to complete it to his satisfaction and approval, and so 
might afford a better ground than the mere directions them- 
selves, for the exercise of a right to elect to abandon the 
further prosecution of any work under the contract, if such 
directions, re-affirmed by such determination, called upon 
the contractor to perform work which was not within his 
undertaking, and which could not be legally brought within 
such undertaking by the exercise of any discretionary 
power which he had given to the engineer or architect. 

If, because of defects developing in the work and in- 
volving a default upon the part of the contractor, the 
engineer or architect required the execution of work of a 
different class, or of larger dimensions, or of higher quality, 
than that stipulated for in the contract, the contractor 
might be placed in the position of having to comply with 
such requirement, or take the consequences of being in 
default of his undertaking to perform the work in com- 
pliance with the directions of the engineer or architect, 

3 See the case of Jackton v. The Barry Railway Company (1892), 9 
Times Law Reports 90. 

4 See the case of Parochial Board of Greenock v. Coghdl & Son (1878), 
.") Court of Sessions Cases, 4th Series, 732. 
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and to complete it to his satisfaction and approval. Such 
requirement would involve a superior excellence of the 
work in one respect, to make up for a deficiency in some 
other respect. And though the defects which had to be 
so remedied were occasioned by a default of the employer, 
involved in erroneous plans or directions having been given 
by the engineer or architect to the contractor, or in 
some weakness of a foundation or substructure which the 
employer had undertaken to provide, the contractor could 
not reasonably expect that the engineer or architect would 
not insist that, if the work was to be completed at all, the 
defect must be remedied so that he might be perfectly 
satisfied with, and might approve of, the work as com- 
pleted. The intention of the parties in stipulating that 
the work should be performed in accordance with the 
directions of the engineer or architect, and should be com- 
pleted to his satisfaction and approval, could not well be 
deemed to be that he should be satisfied with, and approve 
of, defective work, merely because the defect was attribut- 
able to some default of the employer, which might be fully 
compensated for in damages recoverable by the contractor 
for the injury which he sustained through such default ; 
which injury might be minimized by the prompt remedying 
of the effect of such default, the measure of damages so 
being limited to the extra expense incurred by the con- 
tractor in the execution of the work in order to include 
such remedy. * 

The obligation of the employer to provide plans and 
directions for the definition of the work that is required of 
the contractor, is not fulfilled, if the plans or directions 
furnished do not give sufficient and correct information to 
enable the contractor to prosecute the work in fulfilment 
of his undertaking. 

Care must be taken to distinguish between the case of 
an employer who causes plans and specifications to be 
exhibited to persons who are invited to tender for the 
execution of the work in conformity with them, and the 
case of one who, though exhibiting plans and specifications 
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showing the general design of the work, stipulates, in the 
contract, that the work shall be executed in conformity 
with detail or working plans and specifications to be sub- 
sequently furnished by an engineer or architect to be 
appointed by him. In the former case, the contractor has 
an opportunity of inspecting the plans and specifications, 
and of judging of their practicability, before he decides to 
undertake to carry them out. But in the latter case, there 
is an undertaking upon each side, the employer to supply 
the plans and directions, and the contractor to comply 
with the plans and directions so furnished. The employer's 
undertaking must be fulfilled before the performance of the 
contractor's undertaking becomes possible. 

The case of Thorn v. Mayor of London 5 is an authority 
that the employer who exhibits plans and specifications, 
and who invites tenders for the execution of work in 
accordance with them, and enters into a contract whereby 
the contractor undertakes to perform the work in con- 
formity with them, does not thereby warrant that it is 
practicable to perform the work in the manner shown by 
the plans and specifications. But that case is no authority 
for the proposition that an employer who enters into a 
contract, under which he reserves the right to appoint an 
engineer or architect to furnish plans and directions, to 
which the contractor, in the execution of the work, is, by 
the contract, obliged to conform, is not responsible for the 
sufficiency and correctness of the plans and directions 
furnished by the person whom he appoints to furnish 
them, and with whom he puts the contractor in communi- 
cation for the purpose of receiving plans and instructions. 

There cannot be two conflicting intentions in a contract. 
If the intention be that the obligation of the contractor is 
to perform, complete, and deliver over a finished work, 
ready and fit for a specified purpose, and there be also a 
stipulation that he shall conform to the plans and direc- 
tions which shall be given to him by the engineer or 
architect, it is obvious that the intention must be that 

• (1876) 1 App. Cfts. 120. 
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the plans and directions so given shall be proper for the 
accomplishment of that purpose. 

Of the obligations to complete the work to a standard 
indicated in the contract, and the obligation to conform 
to such plans and directions as shall be furnished by the 
engineer or architect, one of them must, in the case of 
conflict, be paramount to the other. If the former be 
not subordinated to a power reserved to the employer, 
or to the engineer or architect, to make changes in, or 
to deviate from, the contract plans and specifications, 
that obligation is paramount to the obligation to comply 
with plans and directions which involve a defeat of its 
fulfilment. As, however, the obligation to comply with 
the plans and directions of the engineer or architect is 
that which presents itself, first in order of time, to the 
contractor, for fulfilment, and he is not always in a position 
to detect their defects, or to foresee how any apparent 
defect, in any furnished him, may be intended to be 
remedied by subsequent plans and directions, he usually 
has good ground for complying with such plans and 
directions as are given him, unless they are obviously 
incorrect, or, being for extra work, or involving deviations 
from the contract plans and specifications, are not accom- 
panied with the formalities prescribed for the ordering 
of extra work, or such deviations. 

The furnishing of defective plans or specifications by 
the engineer or architect, and requiring the contractor 
to conform to them, although not relieving the con- 
tractor from the obligation to complete the work fit and 
ready for use for an indicated purpose, where he has, 
by the contract, so undertaken, yet may operate to delay 
him in the fulfilment of that obligation, and so may be 
a good answer to any action for damages for a non-com- 
pletion of the work by the date specified in the contract, 
or to any claim of a right to retain penalties for such 
non-completion. The furnishing of plans which cause 
the contractor to expend time and labour in executing 
work which, being improper for the accomplishment of 
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the fulfilment of his undertaking, has to be removed or 
altered, in order that fulfilment of such undertaking may 
be effected, obviously, may inflict a greater injury upon 
him than he would sustain from receiving insufficient 
plans or directions. In the former case, a right to elect 
to abandon the further prosecution of the work under 
the contract, and to claim compensation for all the work 
which he has performed, may accrue to the contractor 
immediately upon his being required to remove the work 
which he has executed in a workmanlike manner, and in 
•compliance with plans and directions given him. Where 
the employer's default is that involved in no plans or 
directions being given to the contractor, or in those given 
being insufficient to enable the contractor to proceed with 
the prosecution of the work, such right of election may 
not accrue without a demand being made for the necessary 
plans and directions, and notice given that if they be not 
furnished by a certain time the right of election shall be 
•exercised, and until after the time mentioned in such 
notice has expired. 

A provision for the engineer or architect to have the 
power to make alterations in the plans and specifications, 
and in the works during their prosecution, and that the 
value of any increase or diminution which any such 
alteration might cause in the quantity of work to be 
performed, should be certified by the engineer or architect, 
and should be added to, or deducted from, the price men- 
tioned in the contract, as the case might be, might not 
be applicable in the case where deviations from the 
contract plans and specifications were made in the works, 
through erroneous plans or directions being given to the 
contractor by the engineer or architect. Where, through 
fiuch error, work is required to be executed as a part of 
the contract work, but which is useless for the accomplish- 
ment of the contractor's undertaking in respect of the 
contract work, and has to be removed, such work may 
not be within the intention of the contract at all, and 
therefore not be subject to its provisions. The furnishing 
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of such erroneous plans or instructions may constitute a 
breach of the employer's obligation to cause proper plans 
and instructions to be furnished to the contractor in 
definition of the work to be performed. The measure 
of the damages sustained by the contractor, through such 
breach of contract, may not be the contract price of such, 
or similar work, but the expense actually incurred by him 
in the execution of the erroneous work, and in correction 
of the error. 6 

The engineer or architect, upon discovering the error, 
might, under the provisions that the work should be 
executed in accordance with his directions, and that the 
entire work should be completed to his satisfaction and 
approval, determine the work to be done in remedy of 
the error. Such determination would be for him alone, 
since no other person or tribunal could control his exercise 
of the function of approval of the manner in which the 
entire work should be completed. That which would be 
established by his determination, would not be the obliga- 
tion of the contractor to perform work, in remedy of an 
error involving a default upon the part of the employer, 
of the fulfilment of the obligation to cause proper and 
sufficient plans and directions to be furnished to enable 
the contractor to fulfil his undertaking, but would be, 
that without the performance of such remedial work the 
contractor's undertaking could not be fulfilled. The con- 
tractor might then have the right to elect between fulfilling 
his undertaking, notwithstanding that it involved such 
additional burden, and abandoning the fulfilment of his 
undertaking because of it being made to involve such 
additional burden. If his election were to fulfil his 
undertaking, he might have a right of action to recover 
compensation in damages for the employer's default which 
caused such additional burden to be involved in such 
fulfilment. If, upon the other hand, his election were to 
treat the contract as rescinded, he would, of course, avoid 

• See the case of MulhdUand v. The Mayor of New York (1889), March 
4th and 29th. 
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the obligation to perform the work in question, because 
such election would involve that he should abandon the 
further prosecution of any work, whatsoever, under the 
contract. It may thus be seen that it is not in the prose- 
cution of the work under the contract that the contractor 
can be released from his undertaking to abide by the 
determination of the engineer or architect, involved in 
the plans and directions given for the performance of 
work, but only under a right to treat the contract as 
rescinded. 

It is, however, as the definition of his contract under- 
taking, and not as the determination of an arbitrator, that 
the contractor is bound by the engineer or architect's 
determination as to the work which he is to perform under 
a contract, under which his undertaking is to perform the 
work in accordance with the directions of the engineer 
or architect, and which constitutes the engineer or 
architect's approval of the completion of the work the 
only means of determination that the undertaking has 
been fulfilled. 



( 67 ) 



CHAPTEE IV. 

FUNCTIONS OF THE ENGINEER OR ARCHITECT IN APPROVAL OF 
THE WORE, AFTER IT HAS BEEN PERFORMED. 

Although the provision that the work is to be performed 
in accordance with the directions of the engineer or 
architect, and the provision that the entire work shall 
be completed to his satisfaction and approval, are usually 
coupled together, yet the functions to be performed under 
them are essentially different in their nature. The 
directions of the engineer or architect indicate to the 
contractor what he is to do; his approval admits the 
propriety of what the contractor has done. The directions 
precede the execution of the work ; the approval is subse- 
quent to the execution, and signifies that the work has 
been satisfactorily executed. 

Of the time which is to elapse between the making of 
the contract and the completion of the work under it, a 
portion may, by necessary implication, if not by express 
provision, be allowed to the employer for the purpose of 
having plans and specifications prepared, so that they, 
with the necessary directions, may be given to enable the 
contractor to prosecute the work; the rest of the time 
being available to .the contractor for such prosecution. 
But there can be no necessity for an implication that, in 
addition to the time which the employer may so appro- 
priate for the preparation of plans and directions, he may 
render another portion of the time unavailable to the 
contractor, owing to insufficient directions being given. 

It would be difficult, if not impossible, to regard parties 
as ever having the intention that the contractor's right to 
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payment for his work, should depend upon his completing 
the work to the approval of the engineer or architect by a 
specified date, and also that such approval should be so 
much a constituent part of the specification of the work, 
that no complete definition or specification should be 
given him in advance of his execution of the work. Under 
such an intention, the greater portion of the time within 
which the contractor's undertaking was to be performed, 
might be consumed in attempts, upon his part, to find 
out what was required of him, instead of being available 
to him for compliance with such requirement* 

Good faith may appear to require that the engineer or 
architect should approve of work which had been per- 
formed in accordance with all the directions given, as 
well as in a workmanlike manner, and of merchantable 
materials. But it is not in the exercise of the function 
of approving of the work, but in that of giving sufficient 
directions to enable the contractor to know exactly what 
will be exacted in the exercise of the function of deter- 
mining whether the work shall, or shall not, be approved 
of, that the engineer or architect's conduct is capable of 
criticism or review. The complete separation of the 
functions of directing the contractor as to the work to be 
performed, and of approving of work after it has been 
performed, enables the former to be regarded as functions 
of the agent of the employer, and the latter as those of 
an arbitrator, not in the sense of one who adjudicates 
upon remedial rights arising by law upon a breach of 
contract, but in the sense of one who is called upon to 
determine whether a contract undertaking has, or has 
not, been fulfilled. For the injury which the contractor 
might suffer from a capricious refusal of the engineer or 
architect to approve of work which had been performed 
in compliance with all the directions given, as well as in 
a workmanlike manner, and of merchantable materials, 
any remedy obtainable from the courts would be by way 
of compensation in damages for a default of the employer 
in fulfilment of his undertaking to have sufficient directions 
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given to enable the contractor to prosecute the work to 
the completion stipulated for, rather than by impeach- 
ment of the engineer or architect's conduct in withholding 
his approval of the work. In the exercise of the latter 
function, he is bound to act in good faith; but in the 
exercise of the function of giving directions to enable the 
work to be performed, he is the agent of the employer 
for the performance of the employer's undertaking. The 
engineer or architect is, himself, liable, not in contract, 
but in tort, if he acts in bad faith, and in consequence 
thereof the contractor sustains injury. But it is the 
employer who is liable if his undertaking, to cause proper 
and sufficient plans and directions to be furnished to the 
contractor to enable him to prosecute the work, be not 
fulfilled. Even though the engineer or architect should 
act in bad faith in withholding his approval of work 
which had been performed in compliance with all direc- 
tions given, and in workmanlike manner, yet such with- 
holding being not an act, but the non-performance of an 
act, and hence merely negative in character, a recovery, 
in respect of it, could hardly be obtained without showing 
that it was in violation of a contract obligation. As no 
contract undertakings exist between the contractor and 
the engineer or architect appointed solely by the em- 
ployer, a mere non-performance of an act by the engineer 
or architect could not well constitute an injury for which 
the contractor would have a remedy against him, even 
in tort. The case would be altogether different from 
one where the engineer or architect made a certificate, 
or performed any other act, in bad faith. He would 
there, in assuming to act under the contract, be doing 
a wrongful act; but any wrong involved in his merely 
abstaining from acting, could only be in violation of 
a duty to act The non-approval of work by the 
engineer or architect might involve a wrongful act 
upon the part of the employer, if it were in collusion 
with him, and by his procurement, that approval, or 
the certificate of approval, was withheld by the engineer 
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or architect. The employer would, in such a case, be 
liable. 7 

The engineer or architect's certificate that the entire 
work has been completed to his satisfaction and approval, 
is usually constituted a condition precedent to the con- 
tractor's right to receive the price stipulated in the 
contract, in payment for the work. Frequently, the cer- 
tificate which is constituted such condition precedent, is 
required, not only to state that the entire work has been 
completed to the satisfaction and approval of the engineer 
or architect, but also to specify the amount which is to be 
paid to the contractor. In such a case, the certificate 
involves a determination that the contractor's under- 
taking has been fulfilled, and it operates as the fulfilment 
of the condition precedent to the employer's undertaking 
in respect of payment, as well as ascertaining the measure 
of the latter undertaking. 

Where a lessee of property is, by the lease, empowered 
to expend a certain amount in improvements of the 
property, such improvements to be approved of by some 
person acting upon the behalf of the lessor, and the sum 
so expended to be chargeable against the lessor, the 
intention may be that, as the benefit of the improvements 
will accrue to the lessee during the term, he is, in some 
measure, to determine the nature of the improvements 
to be made, and the work to be performed in such im- 
provements. The approval stipulated for, in such a case, 
may be capable of being deemed not to have been intended 
to be exercised in a capricious, or even in an unreasonable, 
manner. 

In the case of Dallman v. King,* a lessee was to expend 
a certain sum of money in erections, and alterations, and 
repairs, upon the property, such erections, alterations, 
and repairs, to be inspected and approved of by the 
lessor, and to be done in a substantial manner ; the lessee 

7 See the case of Batterbury v. Vyse (1863), 2 Hurlstone and Coltman'a 
Exchequer Reports, 42. 

• (1837), 4 Bing. N. C. 105. 
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was to be at liberty to retain the sum out of the first year's 
rent. The Court regarded the gist of the agreement as 
being, that the work should be done in a substantial 
manner, and the stipulation for the approval of the lessor, 
as having been added for the purpose of enabling him to 
ascertain that the work had been done. It was not, how- 
ever, because of the lessee enjoying the benefit of the 
improvements during the term, that such interpretation 
appeared necessary, but because it was deemed that it 
could never have been the intention of the parties, that if 
the lessee had done all but a mere fraction of the work, 
and the lessor's approval were withheld, the lessee should 
have no right to make any deduction from the rent. 

In the case of Lucas v. Godwin* where a specified 
price was to be paid, at a certain date, for the erection of 
certain cottages, upon the condition of the work being 
completed, in a proper and workmanlike manner, by a 
specified date, the Court deemed that it could never have 
been the understanding of the parties that, if the cottages 
were not completed by the precise day, the contractor 
should have no remuneration. 

The decision in the case of DaUnvan v. King l appears to 
have been sometimes regarded as having turned upon the 
fact that, by the contract, it was the approval of the 
employer himself, and not that of an engineer, or architect, 
or surveyor, that was stipulated for. The point, however, 
which distinguishes the case of Dallman v. King 1 from 
cases like Morgan v. Birnie* and other cases where the 
approval of the work was held to be a condition precedent 
to the contractor's right to receive any payment, is that, 
in the former, the payment was fixed as to time, since, if it 
were not effected through a deduction from the first year's 
rent, it could not be recovered at all ; while, in the latter, 
the right to payment, being stipulated only to arise upon 
the completion of the work to the approval stipulated 
for, whenever that should occur, was always capable of 

• (1837), 8 Bing. N. C. 737. l (1837), 4 Bing. N. C. 105. 

* (1833), 9 Bing. C72. 
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maturing as a right to payment of the entire amount, and 
so it would only be upon a rescinding of the contract, or 
upon the contractor being prevented by the employer from, 
completing the work so as to earn the entire amount, that 
a right could accrue to receive payment of any sum less 
than the entire price which would be payable upon 
completion. 

It is not a question of whether it be by the employer, 
or by an engineer or architect, that the work is to be 
approved of, or by whom the person to approve shall be 
appointed, that the reasonableness of an intention that 
the approval shall be a condition precedent to the right to 
payment of the contract price, depends, but it is upon 
whether, or not, the provisions of the contract be such that 
the right to such payment shall accrue to the contractor 
upon his completion of the work to the approval stipulated 
for, whenever that may occur, be it by the time specified 
for such completion, or at a later time. 

Indeed, it is only when the right of the contractor to 
complete the work, even after the time specified has ex- 
pired, so as ultimately to receive the engineer or archi- 
tect's approval or certificate, and payment thereon, subject, 
perhaps, to a deduction of the prescribed penalties, or to 
a counter-claim for damages for delay in completion, that 
such approval of the completion of the work can reason- 
ably be regarded as intended, by the parties, to be a con- 
dition precedent to the contractor's right to payment. 

When the parties have, by their contract, fixed a day 
for payment, or have stipulated a mode of payment which 
can only be effected at a fixed date, it may be impossible 
to attribute to them an intention that the right to payment 
should be deferred beyond the date so fixed, or at which it 
can be so only effected. In such a case, the Court may have 
to ascertain what it was that the parties intended should 
be the right of the contractor upon the particular date so 
fixed, or defined, because it was then that his right, 
whatever it was, accrued. If he had fully performed the 
work as required by the contract he would be entitled to 
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be paid the contract price as provided in the contract. 
But though he had failed, in a greater or less degree, 
in such performance, his right to payment, not being 
deferred until he should complete the work, but accruing 
at the time specified for payment, would have to be deter- 
mined, as it came into existence upon that date. He 
would not be entitled to receive the full price, without 
having completed the work, yet the intention could not 
well be deemed to be that he was to receive nothing for the 
work that he had actually performed. His default might 
consist of a very slight defect or incompleteness in the 
work. Gould it have been intended that, because of such 
a default, he should for ever forfeit all right to payment 
for the work which he had performed ? As was said by 
Tindall, C.J., in the case of Lucas v. Godwin? if so un- 
reasonable an engagement had been entered into, the 
parties should have expressed their meaning with a pre- 
cision which could not be mistaken. The express stipula- 
tion that the contract price should be paid upon a certain 
date, on condition that the work should be completed, as 
required, by a certain date, was not, in the case of Lucas 
v. Godwin? deemed to be a sufficient expression of an 
intention that the contractor, failing to complete by the 
day fixed, should receive nothing for the work actually 
performed. 

The point of distinction is this ; if the right to payment 
of a specified amount, for a completion of a specified work, 
be stipulated to arise only upon the occurrence of a certain 
event, it involves no right to payment of a lesser amount, 
so long as the contract is in force, and the occurrence of 
the event is not prevented or delayed by the party whose 
undertaking it is to make the payment. But if the right 
to payment of a specified amount be stipulated to arise at 
a certain date, it may involve a right to payment of a 
lesser amount, at that date, for an incomplete performance 
of the undertaking for which the specified amount was the 
stipulated consideration. In the former case, there is the 

' (1837), 3 Bing. N. C. 737. 



74 APPROVAL OF THE WORK. 

right to continue the work to completion so as to earn 
the entire specified price ; in the latter case, the right is to 
receive, upon the date specified for payment, the specified 
price, subject to a deduction commensurate with the in- 
completeness of the work. 

Park, B., in charging the jury in the case of Thornton 
v. Place* told them that when a party engages to do a 
certain work, on certain terms, and in a specified manner, 
but in fact does not perform the work so as to correspond 
with the specification, he is not, of course, entitled to 
recover the price agreed upon in the specification, nor 
can he recover according to the actual value of the work, 
as if there had been no special contract ; but that what 
the builder is entitled to recover is the price agreed upon 
in the specification, subject to a deduction the measure 
of which is the sum that it would take to alter the work 
so as to make it correspond with the specification. 

It cannot be doubted that where the nature or circum- 
stances of a contract are such that any delay in the 
completion of the work beyond a certain specified date, 
will involve the loss of all the benefit which the employer 
expects to derive from the work, as may be the case of a 
contract for the erection of a structure for spectators at 
a public spectacle, it is quite open to the parties to agree 
that if the entire work be not completed by a specified 
date the contractor shall neither be entitled to receive any 
payment for the work, nor have the right to continue the 
work to completion at a later date. Such intention might r 
however, not be the most reasonable, even in such a case, 
because, under his right to recover compensation in 
damages from the contractor for a failure to complete the 
work by the specified date, the amount which the em- 
ployer might recover might greatly exceed the price of the 
work ; and so that right might be more beneficial to him 
than the right to avoid paying anything for the work if 
not completed by the specified time. 

The case of Morgan v. Bimie 5 is regarded as a leading 

* (1832), 1 M. & Bob. 218. * (1833), 9 Bing. 672. 
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case, as establishing that a contractor cannot recover pay- 
ment, either for the contract work, or for extra work, without 
the engineer or architect's certificate that the work has 
been completed to his satisfaction and approval, where, 
under the contract, such a certificate is constituted a con- 
dition precedent to the right to such payment, and where 
the time for payment is not fixed with reference to a 
certain date, but only with reference to the time of such 
certificate being granted. 

The case of Dallman v. King? before mentioned, is a 
leading case often relied upon by contractors who en- 
deavour to recover payment for their work, without a certi- 
ficate from the engineer or architect. Counsel for the 
lessor relied upon the case of Morgan v. Birnie 1 and con- 
tended that there was no difference between the approval 
of the work by the employer, and an approval by an 
architect to be appointed by him. The defendant's ap- 
proval was held not to be a condition precedent to the 
plaintiff's right to deduct the amount from the rent. 

It has been already pointed out that the real point of 
difference between these two types of cases is, that, in the 
case of Dallman v. King, 6 the time for payment was, in 
effect, fixed as to date, while in the case of Morgan v. 
Birnie, 1 the time for payment was not fixed as to date, but 
was to depend upon the time that the satisfactory com- 
pletion of the work should be actually certified. 

In cases like Morgan v. Birnie, 1 the interpretation 
which the employer usually contends for, when he urges 
that the approval of the surveyor, architect, or engineer, 
is a condition precedent to the contractor's right to pay- 
ment for the work, is not that such approval was required 
to be obtained within the time specified in the contract for 
the completion of the work, and that it not having been 
so obtained, the contractor's right is gone for ever, but 
merely that the contractor's right to payment has not yet 
accrued, because the stipulated approval or certificate has 
not yet been given. That a right to payment for work 

• (1837), Bing. N. C. 105. 7 (1833), 9 Bing. C72. 
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already done, should be delayed until something further be 
done, or until some imperfection be made good, is highly 
reasonable, where an entire work, of a definite description 
or quality, is the subject-matter of the contract. But it 
would be a highly unreasonable intention that one party 
should expend a large amount of labour and materials in 
work upon another's land or property, and take the risk of 
his work being approved of, on or before a certain date, 
either by that party himself, or by an officer to be appointed 
by him. As before stated, such an intention might be 
possible, but the language would require to be very plain 
in order to induce a court to regard anything so unreason- 
able, as having been the intention. 

The case may be altogether different where a person is 
working up his own materials into a movable article which 
he has agreed to manufacture to the satisfaction and 
approval of the intended purchaser, since, if the latter 
withholds his approval, the rejected article continues to be 
the property of the party who expended his labour and 
materials in its construction. 

Such is the basis of the distinction which the law 
recognizes between contracts of sale and contracts of work 
and labour. In the former, the labour of construction 
need not be considered at all, since its value, as well as the 
value of the materials, is merged in the value of the article 
produced, and offered for sale. In the latter, the work of 
one party is expended upon the land or materials, the 
property of another, to whom the benefit of that labour 
accrues, notwithstanding his disapproval of the manner in 
which the work has been done. 

Where, therefore, under a contract, a contractor, in 
addition to undertaking to perform work upon the land or 
property of another, has also bound himself to supply 
unattached articles, as, for example, spare spars for a ship, 
his right to payment for the latter may be governed by 
rules different from those which regulate his right to pay- 
ment for the work. As to the movables, his contract would 
not be considered, in law, as a contract of work and labour, 
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bat as a contract of sale of chattels, if he was to find all the 
materials, as well as the labour, involved in their construc- 
tion; and if the employer accepted them, he would be 
bound to pay for them, either as under the express con- 
tract, or as under a contract to be implied from such 
acceptance. 8 Such may be the case with regard to 
materials delivered by the contractor, and intended for use 
in the work, which, though rejected by the engineer or 
architect for the purpose intended, are appropriated by the 
employer. 

The provision constituting, not merely the engineer or 
architect's approval of the work, but his certificate of such 
approval, the condition precedent to the contractor's right 
to be paid for the work, has the effect of, in a great 
measure, excluding the possibility of any contention being 
set up that a fulfilment or a waiver of such condition pre- 
cedent is to be inferred from the conduct of the employer, 
or of the engineer or architect. The production of the 
certificate of approval affords a means of indisputable 
proof of the fulfilment of the condition precedent, and so 
the fulfilment or non-fulfilment of such condition can 
hardly be the issue in any case. When provision is so 
made, constituting the engineer or architect's certificate a 
condition precedent to the contractor's right to payment, 
any question or controversy which arises is usually upon 
a contention of the contractor that the provision has 
become inoperative. Not infrequently, it is upon some 
act of the employer in respect of occupation of the property 
that the contractor bases such contention. 

The distinction between a contract of work and labour 
and a contract of sale, is, however, not to be disregarded. 
It is not from an acceptance of the work that a promise 
to pay for it is to be implied. From an acceptance of an 
article offered for sale, a contract of sale may be implied. 
But there can be no acceptance, in the same sense, of 
work performed by one party upon the land or property 

• See the case of Russell v. Viscount 8a Da Bandeira (1862), 13 C.B. 
149. 
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of another. The party who, owning or having possession 
of land, employs another party to perform work upon it, 
is never really out of possession of the property. 9 His 
contract binds him by implication, if not by express pro- 
vision, not to prevent the contractor from performing 
that which he has bound him to perform, and so he has 
no right to exercise his right of ownership, or of possession, 
of the property, in a manner to obstruct, in the slightest 
degree, the contractor's prosecution of the work. 

If the contractor has the right to prosecute the work to 
completion so as to obtain the engineer or architect's cer- 
tificate of the completion of the work to his satisfaction 
and approval, in order that the right to payment, to which 
such certificate is, by the contract, constituted a condition 
precedent, may accrue, the obligation of the employer not 
to obstruct the prosecution of the work is operative until 
fluch completion is accomplished, or until the intention to 
accomplish it is abandoned. The expiration of the time 
specified for the completion of the work, without such com- 
pletion being effected, may give the employer the right to 
retain specified penalties, or to recover damages, but it 
does not deprive the contractor of the right to continue 
-the prosecution of the work, nor does it give the employer 
the right to obstruct such prosecution. 

A right to payment which is to be determined by a 
certain certificate of the engineer or architect, cannot be 
determined in any other manner. If there be no certificate, 
there is no determination. The employer who has, by the 
contract, undertaken to pay for the work only when the 
engineer or architect shall certify the satisfactory com- 
pletion of the entire work, incurs immediate liability if he 
wrongfully prevents such certificate being made. No more 
effectual means could be taken by him to prevent such 
certificate being made, than by preventing the contractor 
from completing the work. 

The question may arise as to whether the right which 

See the remarks of Lord Campbell in delivering judgment in the case of 
Munro v. Butt (1858), 8 E. & B. 7H8. 
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accrues to the contractor upon the employer's obstruction 
of the prosecution of the work, is the right to receive pay- 
ment of the contract price, without the certificate which 
the contract constitutes a condition precedent to that 
right, or a right to recover, as upon a quantum meruit, 
for the work already performed, or a right to recover 
damages as for a breach of contract. 

A principle, which maintains in the administration of 
remedial rights arising by law, is that no party shall be 
permitted to take advantage of the non-fulfilment of a 
condition, the fulfilment of which he, himself, has wrong- 
fully prevented. If it could be legally established that the 
contractor had fulfilled his undertaking in respect of the 
performance and completion of the work, and that it was 
merely the issue of the engineer or architect's certificate 
that the employer wrongfully prevented, the contractor 
might have the right to recover the contract price, with- 
out such certificate. But, inasmuch as the engineer or 
architect's certificate that the work has been completed 
to his satisfaction and approval is constituted the only 
means by which the fact of the contractor having fulfilled 
his undertaking can be determined, any act which prevents 
the work from being completed, or which even prevents the 
certificate being issued, deprives the contractor of the ability 
to show that nothing remained undone by him in perform- 
ance and completion of the work, and that it should, there- 
fore, be the full contract price that he should be entitled to 
recover, without a certificate. 

Upon being prevented from prosecuting the work to 
completion so as to become entitled to receive the engineer 
or architect's certificate and payment under the provisions 
of the contract, the facts upon which the contractor's right 
to recover arises, are, not that he has completed the work 
according to the requirement of the contract, and has so 
become entitled to be paid the contract price, but that he 
has been prevented from completing the work and receiving 
the engineer 01; architect's certificate, and so prevented 
from becoming entitled to be paid the contract price. Such 
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facts support a right to recover compensation in damages 
for the injury sustained through such prevention, but not 
the right to recover as though the contractor's under- 
taking, instead of being prevented from being fulfilled, 
had been fulfilled. 

Instead of the mere resumption by the employer, of 
actual occupation of the premises, operating as an accept- 
ance of the contractor's work, and so as a waiver of the 
provision constituting the engineer or architect's certificate 
a condition precedent to the contractor's right to be paid 
the contract price, any right which accrues to the contractor 
upon such resumption of occupation, arises from such 
occupation operating as a hinderance or obstruction to 
the contractor, in his prosecution of the work to completion. 
For the injury sustained by the contractor by reason of the 
employer's breach of contract, involved in his so occupying 
the premises as to obstruct the prosecution of the work to 
completion, the contractor has the right to recover com- 
pensation in damages. In the damages so recoverable, 
may be included any increased expense that the contractor 
may, by reason of such breach, have been obliged to incur 
in the prosecution of the work. If, after continuing to 
prosecute the work, for a time, at increased expense owing 
to the employer's obstructing occupation of the premises, 
the obstruction goes to the length of actually preventing 
the contractor from carrying the work to completion, he 
may be entitled to recover, not only the extra expense 
which he incurred in prosecuting the work, so far as he 
was permitted to prosecute it, but also the damages which 
he sustained by reason of being prevented from completing 
the work so as to earn the contract price, the measure of 
which damages might be the excess of such contract price 
over the amount which might reasonably be deemed to be 
that which he would have had to expend in effecting such 
completion. 
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CHAPTER V. 

FUNCTIONS OF THE ENGINEER OB ARCHITECT IN CERTIFYING 

FOR PAYMENT FOR THE WORE. 

Section I. 
Ofduch Functions generally. * 

Where the amount of a payment is fixed by the con- 
tract, the certificate of the engineer or architect, stipulated 
as a condition precedent to the contractor's right to receive 
such payment, is usually, not a certificate as to payment 
being due, but merely as to the satisfactory progress or 
completion of the work. 

But where the contract does not fix the amount of a 
payment, the certificate which is constituted a condition 
precedent to the contractor's right to receive such pay- 
ment, is usually required, as well as showing the satis- 
factory state or completion of the work, to state the 
amount of the payment to be made. 

A certificate which merely deals with the state or com- 
pletion of the work, may operate as a fulfilment of a 
condition precedent to the contractor's right to payment ; 
but a certificate which is the only means by which the 
amount to be paid can be ascertained, may be more 
effective as a condition precedent to such right, because 
of it not only being the fulfilment of a condition precedent 
to such right, but of it being also essential to the operation 
of that right, as the only means of reducing the measure of 
it to certainty. A circumstance rendering inoperative a 
provision constituting a certificate as to the satisfactory 

o 
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state or completion of the work a condition precedent to 
the right to payment, might have the effect of enabling the 
right to payment to arise without such certificate. But 
where the certificate is the only means by which the 
measure of the right to payment is capable of ascertain- 
ment, and the provision for it becomes inoperative, the 
right to payment, in the terms of the contract, cannot take 
effect, because, without the certificate, the amount to be 
paid cannot be ascertained. In such a case it may be 
only damages, or compensation as upon a quantum meruit 
for the work actually performed, that can be recovered, but 
not a payment as in fulfilment of the contract, unless the 
court causes an account to be taken, under its own direc- 
tion, of the amount for which payment should have been 
certified. 1 

Where the amount to be paid to the contractor for the 
performance of work, is not fixed by the contract, but is to 
be ascertained by the certificate of the engineer or architect, 
the intention of the parties must be that sufficient informa- 
tion shall be available to the engineer or architect to enable 
him to properly determine the amount for which any such 
certificate is to be made by him. If by the provisions of 
the contract, the amount to be certified for is to be arrived 
at by the engineer or architect by applying, to the quantities 
of the different kinds of work actually performed, the respec- 
tive prices mentioned, or referred to, in the contract, the 
intention may be manifest that he should take care to have 
accurate measurements made of the quantities of work 
performed. If, in order to attain a proper degree of 
accuracy, such measurements, or certain records as a 
part of them, require to be made within a certain time, 
a neglect to make them within that time, may have the 
effect of defeating the intention of the parties, as to the 
ascertainment of the amount to be paid to the contractor. 

In earth excavation, the quantity of work performed 
would usually be capable of being more accurately ascer- 
tained by means of measurements made when the work 

1 See the case of Pauley v. Turtibull (1861), 3 Giff. 70. 
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has been freshly done, than by measurements made after 
several months have elapsed, daring which the edges of 
the adjacent ground have been rounding off, and subsid- 
ing, and the angles at the bottom of the excavation have 
been filling up with earth washed in from the ground 
above. In large excavations, what are known to engineers 
as cross-section levels are usually taken, which enable 
accurate records to be kept of the heights and configura- 
tion of the surface of the ground in its original condition. 
A comparison of such recorded levels with the levels of 
the ground as excavated, affords data for a correct cal- 
culation of the quantity of excavation performed. 

A neglect to make accurate measurements of the work 
within the time that the measurement can be accurately 
made, or to make such records as will enable accurate com- 
putation to be made of the quantity of work performed, 
may be inconsistent with the exercise of good faith in the 
function of certifying the amount which the contractor 
is to receive in payment for the work. 



Section II. 

Progress Certificates. 

Where the work to be executed; under a building contract, 
is of great magnitude, and the time to be employed in 
its execution of considerable duration, the expense of 
providing capital for prosecuting it to completion may 
be very considerable. If that burden has to be borne 
by the contractor, it involves an increase in the cost to 
him of the execution of the work, for which he must seek 
reimbursement in the price for which he undertakes to 
perform the work. The business of contracting being of 
a speculative nature, a contractor might be obliged to 
pay a higher rate of interest upon borrowed capital than 
an employer whose property was to be enhanced in value 
by the contemplated expenditure. The employer, there- 
fore, while requiring that the performance and completion 
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of the whole work be an entire undertaking, usually deems 
it to be to his advantage not to altogether withhold pay- 
ment of portions of the price of that undertaking until 
the entire work be completed, but to provide in the con- 
tract, that payments shall be made by him, to the contractor, 
of portions of the contract price, during the progress of 
the work. Such interim payments are sometimes stipu- 
lated to be made when the work shall have reached speci- 
fied stages of progress, but more frequently, the provision 
is that they shall be made at certain intervals of time, and 
that their respective amounts shall be ascertained by the 
engineer or architect's certificate. Such certificates are 
usually called "Progress Certificates," in contradistinction 
to the final certificates to be given upon the completion 
of the work. Progress certificates are not uncommonly 
referred to as " Monthly Certificates," or " Fortnightly 
Certificates/' according to the interval at which they are 
to be made. 

Where the intention of the parties, as manifested in 
their contract, is that the performance and completion of 
the whole work is an entire undertaking, all the provisions 
of the contract must receive an interpretation which is 
consistent with that intention. If. the intention be also 
manifest, that a specified price, or a price to be ascertained 
in a specified manner, is to be the consideration for the 
fulfilment of that entire undertaking, and is only to be 
earned by such fulfilment, there can be no right to pay- 
ment of any portion of that price before the completion 
of the whole work, except by express provision in the 
contract. 

Parties cannot have the intention that the contract 
price shall be the consideration for the performance and 
completion of the entire work, and also the intention that 
portions of the work shall be paid for by interim payments. 
They may, however, have the intention that though the 
performance and completion of the whole work is to be 
regarded as an entire undertaking, yet portions of the 
price to be earned by the fulfilment of that undertaking, 
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shall be advanced before the completion of the whole 
work, and that such portions of the price shall bear a 
stated proportion to the value of the work which shall 
have been performed at the respective times specified for 
such advances. 

Where, therefore, the contract is for an entire work, 
interim payments are not to be regarded as payments for 
any particular portions of the work, even though they be 
made upon certificates of the engineer or architect which 
are required to state the quantity of work performed up 
to the dates, in respect of which, such payments are made, 
and the value of such work, and that an amount equal 
to, or bearing a certain proportion to, that value, has 
therefore become payable to the contractor. In such a 
case, the quantity of work satisfactorily performed may 
determine the amount to be certified for, but the sum so 
certified for, and paid in pursuance of such certificate, is 
not payment for that particular work, but is an advance 
of a portion of the entire amount to be earned by the 
performance and completion of the whole work. 3 

The fact of the value of materials delivered upon the 
ground, but not yet used in the work, being included in a 
progress certificate, and payment being made on such 
certificate, may have no operation in transfer of the 
property in such materials from the contractor to the 
employer so as to exempt them from levy under an execu- 
tion against the contractor. No reliance should be placed 
upon any such operation of certificates, but upon proper 
provision, to be made in the contract, vesting the property 
in such materials in the employer upon their being 
delivered upon the ground, or upon formal or docu- 
mentary transfer in compliance with the requirement 
of the law for effecting that purpose. 

As each contract operates according to the intention of 
the parties, as manifested therein, the progress certificates 

* See the case of LampreU y. Guardians of the Poor of the BeUericay 
Union (1849), 3 Exch. 283 ; also the case of TharsU Sulphur and Copper 
Company v. McElroy (1878), 3 App. Gas. 1040. 
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stipulated for under one contract, may be intended to 
be made upon careful and accurate measurements and 
computation of the quantity of work performed, while, 
under another contract, the progress certificates contem- 
plated may be such as may be based upon the engineer 
or architect's mere estimate of the value of the work 
performed, as compared with the price of the whole work. 

The requirements of the contract, in respect to the 
interim payments upon progress certificates, are no less 
binding than those in respect of the payments upon final 
certificates, since, in either case, the intention of the parties 
is to be given effect to. Nevertheless, the fact that the 
progress certificates are of frequent occurrence, and that 
the effect of an inaccuracy in one may be temporary, 
enduring only until the next progress certificate is made, 
or until the final certificate is prepared, may be worthy 
of consideration, in arriving at the intention of the parties, 
with regard to the exactness of the measurements and 
computations to be made for the purpose of progress 
certificates. 

It may also be important to keep in view the fact that 
the purpose for which provision is made for progress certifi- 
cates, is to enable portions of the price of the entire work to 
become payable while only portions of that work shall 
have been performed. Some proportionment of the amount 
to be paid upon progress certificates, as compared with the 
price of the entire work, in the ratio which the work 
actually performed, up to the time when such progress 
certificates are made, may bear to the entire work, may 
appear to be the intention, which parties, in providing for 
payment upon progress certificates, may be most reason- 
ably regarded as having had. In order to enable such 
to be deemed to be the intention of the parties, as mani- 
fested in their contract, values may have to be distinguished 
from prices, and to be regarded as intended to be compara- 
tive, rather than absolute. Nevertheless, as the contractor's 
right to interim payment is purely a matter for stipulation, 
and the intention of the parties may be, that during the 
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early stages of the work, the advances to him shall bear 
a greater proportion to the cost of the work performed, 
than they shall, as the work approaches completion, there 
may, except for the avoidance of a defeat of the intention 
that the interim advances shall not exceed the whole price 
of the work, be no warrant for refusing to give fall effect 
to the plain meaning of the language adopted by the 
parties to express their intention. In a matter which is 
purely one for express provision, it is for the employer to 
protect what he deems to be his interest, by ample stipula- 
tions to meet every contingency, rather than to expect that 
the engineer or architect whom he appoints, shall refuse 
to give effect to the plain meaning of the language of the 
contract, or shall be upheld in so doing. 

In many contracts, where the price of the entire work 
is specified, and a schedule of prices is provided for the 
computation of the progress certificates, provision is made 
for the review and amendment of such schedule, from time 
to time, in order to guard against the exhaustion of the 
entire price of the work, by interim payments, before the 
completion of the entire work. 

The engineer or architect's approval for, the purpose 
of a progress certificate, is altogether distinct from his 
approval of the completion of the entire work. Work 
which is quite satisfactory so far as it has progressed when 
a progress certificate is made, may develop defects before 
the entire work is completed ; and an approval of work, for 
the purpose of a progress certificate, does not operate in 
establishing the right of the contractor, which it is stipulated 
in the contract, shall only accrue to him, upon the engineer 
or architect's approval of the completion of the entire 
work. 8 Indeed, the operation of a progress certificate, or of 
any approval made for the purpose of a progress certificate, 
is limited to the performance of the function for which the 
progress certificate is intended, which is to cause the sum 
so certified, to become payable to the contractor, as a 
portion of the amount which shall, upon the completion 

' See the case of Richardwn v. Mahon (1879), 4L.R, Ir. 486. 
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of the entire work, be ascertained to have been earned t by 
him, as the consideration for the performance and com- 
pletion of the entire work. 

Where a contract is rescinded, there is an abandonment 
of the intention that the work shall ever be completed 
under it, or that the price shall ever become payable under 
it, and ail provisions of the contract, made only for the 
carrying out the intention so abandoned, become inopera- 
tive. Although, therefore, a contract provides for interim 
payments to be made upon accurate measurements of the 
quantities of the work performed, valued at the respective 
prices contained in a certain schedule of prices, such pro- 
vision has no application in the determination of the 
rights of the parties upon the contract being rescinded. 4 

By the provisions of the contract, constituting the con- 
tractor's undertaking an entire undertaking to complete the 
whole work, and stipulating that, except as to such payments 
as should be certified for under progress certificates, the 
contractor should not be entitled to any payment for the 
performance of the work until the whole work should be 
completed, the right to payment for labour expended in the 
performance of work, which in the absence of express 
provision would accrue from time to time as the labour was 
expended, is merged in the right which is stipulated to 
accrue upon the completion of the entire work. But the 
postponement involved in such merger, ceases when, upon 
the rescinding or cancellation of the contract, it becomes 
impossible for the right which was only to arise upon the 
completion of the work, under the contract, to ever accrue. 
Where, therefore, the employer reserves a power to cancel 
the contract, and he exercises that power, the right imme- 
diately accrues to the contractor to be paid for the work 
which he has already performed, unless express provision 
be made in the contract as to what shall be his right in 
the event of the contract being so cancelled, or being 
rescinded. In such a case, neither the progress certificates, 

4 See the case of Delavmre and Hudson Canal Company v. Dubois (1835). 
In the Court of Errors of the State of New York, 15 Wendell, 87. 
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nor any other determinations of the engineer or architect, 
operate as a determination of the amount which the 
contractor is entitled to receive for the work which he 
has already performed, unless express provision be made 
to that effect, in the contract. 



Section III. 
Final Certificates. 

Some contracts, in addition to stipulating for a certifi- 
cate of the satisfactory completion of the work, also provide 
for a final certificate of the engineer or architect, to be 
subsequently given, for the purpose of the settlement of all 
accounts and claims between the parties. Sometimes, 
without any express provision that there shall be such, 
distinct certificates, the provisions of the contract are such 
that to give effect to them, a certificate subsequent to the 
certificate of the satisfactory completion of the work, 
appears to have necessarily been intended. Yet, as such 
cases are the exception, and may be easily distinguished, it 
is convenient to treat of the certificates stipulated to be 
given upon the final completion of the work, under the 
head of " Final Certificates." 

Contracts may be conveniently distinguished, as bulk 
sum contracts, and schedule of prices contracts, the former 
being those in which a price is specified for the entire 
work, the latter those in which the price is not specified 
for the entire work, but the price per unit of measure of 
each kind of work, is specified. In contracts of the latter 
description the amount which the contractor is to receive 
for the whole work is to be ascertained by applying, to the 
quantity of work executed of the various kinds, the 
appropriate price for each kind of work, as stated in a 
schedule of prices set forth, or referred to, in the con- 
tract; such contracts are sometimes called measure and 
value contracts. 
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Work performed under a contract may be conveniently 
distinguished, as contract work, and extra work, the former 
being the work required by the contract itself, the latter 
work which is required, not by the contract itself, but 
through the exercise of a right reserved, in the contract, to 
the employer, or to the engineer or architect to be appointed 
by him, to order extra work to be performed. 

When contracts are made, the quantity of extra work 
which the employer may desire to have executed being 
unknown, provision for payment for extra work can hardly 
be made otherwise than for payment according to measure 
and value. Contracts, therefore, even though they be 
bulk sum contracts as to the contract work, usually contain 
a schedule of prices, at which any extra work required 
under them, is to be valued, and certified for, by the engineer 
or architect. And where provision is made in a contract, 
for alterations in the design of the contract work, provision 
is, usually, also made for the value of any increase or 
diminution which any such alteration may occasion in the 
quantity of the contract work, to be added to, or deducted 
from, the price of the contract work, such value to be 
computed at the prices stipulated in a certain schedule of 
prices, and to be certified by the engineer or architect. 

The provision for a final certificate to be given by the 
engineer or architect, is usually made for the purpose of 
more effectually rendering the undertaking of the con- 
tractor an entire undertaking, and the contract price the 
consideration for the fulfilment of that undertaking, and 
only to be earned by such fulfilment, and of placing the 
determination as to such fulfilment, within the power of 
the engineer or architect whom the employer may appoint 
to direct the contractor as to the work to be performed in 
fulfilment of that undertaking. 

It is usually provided that the engineer or architect's 
certificate that the entire work has been completed to his 
satisfaction and approval, shall be a condition precedent 
to the contractor's right to be paid the contract price 
of the work. Such a certificate involves the engineer 
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or architect's ascertainment of the measure of the con- 
tractor's undertaking in respect of the performance and 
completion of the work, and also his determination that 
such undertaking, apart from the question of time, has 
been fulfilled. But, usually, it is only in cases where the 
amount which the contractor is to become entitled to be 
paid upon such certificate, is absolutely fixed by the 
contract, that the import of the final certificate stipulated 
for, is limited to a statement as to the performance or 
completion of the work. 

More frequently, either by reason of the contract being 
for a price to be ascertained according to measure and 
value, or of provision for alterations in the design of the 
works, to be attended with a corresponding amendment of 
the specified price, or for a power to require the perform- 
ance of extra work, the amount, the right to payment of 
which is to accrue to the contractor upon the engineer 
or architect's certificate, is not absolutely fixed by the 
contract. In such cases, the certificate stipulated for, is 
usually required to state the amount which such certificate 
is to cause to become due to the contractor. 

The stipulation that the issue of a certain certificate 
shall be a condition precedent to a certain right, does not 
import more than that the right shall not arise before 
the certificate shall be issued. The right may not arise 
even though the certificate be issued. Other conditions 
precedent to such right may not have been fulfilled. But 
if the purport of the certificate stipulated for as a condition 
precedent to a right, be to the effect that the right has 
actual existence, the certificate may operate, not only as 
the fulfilment of a condition precedent to the right, but 
also as a determination that the right has arisen. 

Where the engineer or architect's certificate that the 
entire work has been completed to his satisfaction and 
approval, is stipulated for as a condition precedent to the 
contractor's right to be paid the contract price of the work, 
the stipulation merely operates to prevent such right 
arising without such certificate, but does not necessarily 



1 
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operate to cause the right to arise upon the issue of the 
certificate. 

But where the certificate of the engineer or architect, 
which is stipulated as a condition precedent to the con- 
tractor's right to receive any payment, is the means of 
ascertainment of the amount to be paid, it operates as 
the completion of the definition of the right of the con- 
tractor, and of the obligation of the employer. Where the 
employer's undertaking is, to pay such amount as shall be 
certified by the engineer or architect to have become due 
to the contractor, the certificate that a stated amount 
has so become due, brings into immediate operation the 
employer's undertaking to pay the amount so certified, 
and the contractor's right to receive such payment. Such 
a certificate has been held by the courts to be conclusive, 
as in the nature of an award. 6 Its conclusiveness is, 
however, upon the principle of the case of Scott v. Avery, 6 
and because of the contract undertaking of the employer 
only being to pay such amount as should be certified for. 
The determination involved in such certificate is to be 
distinguished from the award of an arbitrator in respect of 
a right as to which there is any complete definition apart 
from such determination. 

Although a certain date be specified in the contract, for 
the completion of the work, yet where the certificate of the 
engineer or architect that the work has been completed to 
his satisfaction and approval, is made the only means by 
which the fact of the work having reached the required 
standard of completion can be ascertained, the intention 
must be that the work shall be prosecuted to completion. 
If the prosecution of the work were intended to cease upon 
the date specified for completion, there would, in the event 
of it not having then reached completion, be no means of 

4 See the case of Goodyear v. The Mayor of Weymouth (1865), 35 L. J. 
Ch. 12 ; and of Connor v Belfast Water Commiuioner* (1870), 5 Ir. Rep. 
C. L. 55. Also the case of Martinsburg and Potomac Railroad Company v. 
March (1884), 114 U. S. Reports, 549. 

• (1855), 35 L. J. Ch. 12. 
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determining the measure, either in time, or in incomplete- 
ness of work, of the contractor's default. The engineer 
or architect would have no power, under such provision, to 
determine the measure of such default, since the only 
determination to be made by him would be that the work 
had been completed, and until the work should be com- 
pleted he could not make such, or any, determination, 
except that involved in the withholding of his certificate 
of completion. 

In order that the measure of the contractor's default 
might, in such a case, be ascertained, the work would 
require to be continued to a completion. The time elapsing 
between the date specified in the contract for completion 
of the work, and the date at which the work is actually 
completed to the satisfaction and approval of the engineer 
or architect, is the delay in the fulfilment of the con- 
tractor's undertaking, and hence is the measure, in point 
of time, of his default. Indeed, it is only in respect of 
time that a contractor's default, in the fulfilment of an 
undertaking to perform work, and to complete it to the 
satisfaction and approval of the engineer or architect, can 
be measured, since neither a jury, nor any person, not 
even the engineer or architect himself, could, without the 
work being completed, make a determination which would 
perform the function of the ascertainment involved in the 
engineer or architect's certificate that the work has been 
completed to his satisfaction and approval. 

The intention of the parties, in constituting the engineer 
or architect's certificate that the work has been completed 
to his satisfaction and approval, a condition precedent to 
the contractor's right to payment for the work, usually is 
that the right to payment shall be delayed until such 
certificate shall be made. In order to effect this, they 
make the time at which payment shall become due, 
dependent altogether upon the time at which the work 
shall be certified by the engineer or architect to be com- 
pleted to his satisfaction and approval. The right to 
payment of the contract price, being so rendered subject 
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to delay until it shall arise in its entirety, is preserved 
from disintegration, and no right to a payment of such 
price, subject to a deduction for a default in completion, 
arises before the completion is reached, and then any 
default in completion is capable of being measured in 
time, being the time during which the completion of the 
work has been delayed beyond the time specified in the 
contract, for such completion. 

The default of the contractor in the completion of the 
work, being so rendered capable of being measured by time, 
instead of by incompleteness of work, as would be the case 
if a particular date were specified for payment, provision 
for deducting, from the contract price of the work, an 
amount proportioned to the default of the contractor, is 
not uncommonly made in the contract. Such provisions 
are usually known as the penalty clauses, but they purport 
to give the right to the employer to retain portions of 
the contract price, not as penalties, but as liquidated or 
ascertained damages, for the contractor's default involved 
in the delay in the completion of the work 

The deduction of such penalties, or liquidated damages, 
may be intended to be made by the engineer or architect 
before certifying the amount due to the contractor in 
payment for the work ; or the intention may be that they 
may be deducted and withheld by the employer from 
the amount which the engineer or architect shall certify 
to be due to the contractor in payment for the work. 7 The 
intention of the parties, as manifested in their contract, is 
to be given effect to, and the intention of one contract may 
be very different from that of another. But where the 
intention is that the engineer or architect, in certifying for 
payment to the contractor for the work, shall take into 
consideration, and give effect to, the provision for penalties 
for a delay in the completion of the work, and he certifies 
without making any deduction for penalties, the employer's 
right to retain penalties may be lost, the engineer or 

7 See the case of Jones v. St. John's College, Oxford (1870), L. R. 6 
Q. B. 115. 
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architect's certificate for payment operating to establish 
the contractor's right to be paid the amount certified to be 
due to him. 8 

A provision for the employer to have the right to 
retain, from the contractor, penalties for a delay in the 
completion of the work beyond a date specified for com- 
pletion, may become inoperative by reason of some right, 
provided in the contract, being exercised, as, for example, 
an extension of time for completion being expressly granted, 
or a power to order extra work being exercised in such a 
manner as to release the contractor from his undertaking 
to complete the work by the specified date. It may be, 
upon some ground so arising within the intention of the 
contract, rather than upon a breach of the contract, that 
the engineer or architect is to be deemed to have abstained 
from enforcing the provision for penalties, when, not- 
withstanding that the work was not completed until 
some time after the date specified for completion, he, 
in certifying for payment to the contractor, has made no 
deduction for penalties. ' 

A determination, in adjudication of the remedial rights 
arising by law upon a breach of contract, could not be 
validly made without the parties having been afforded an 
opportunity of being heard before the tribunal, and in the 
presence of each other ; and the engineer or architect is 
not to be regarded as having assumed to make any such 
determination without affording the parties such an 
opportunity. He, in such a case, may more reasonably be 
regarded as not having assumed to determine the rights 
arising by law upon a breach of the contract, but only 
such as arose by the express provisions of the contract. 

The deduction and retention of the penalties specified 
in the contract, for a delay in completion of the work, 
is not a right which arises by law upon a breach of the 
contract, but by the express provisions of the contract ; 

* See the case of Laidlaw v. Ha*ting$ Pier Company (1874), reported in 
Jenkins and Raymond's Architect's Legal Handbook, 3rd Edit. 238 ; also the 
case of Arnold v. Walker (1859), 1 F. & P. 671. 
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and a determination as to such right arising by the 
provisions of the contract, is so entirely distinct from any 
adjudication as to the remedial rights which arise by law 
upon a breach of the contract, that penalties enforced 
under the provisions of the contract, may be recovered by 
the contractor as damages sustained by him through a 
breach of contract by the employer,' if such breach hindered 
him in the prosecution of the work, and so caused such 
penalties to be incurred by him. 9 

Where the amount which is to be paid to the contractor 
upon the completion of the whole work, is not specified in 
the contract, but is to be computed according to measure 
and value, and to be ascertained by the certificate of the 
engineer or architect, a classification of the work executed, 
must be made, in order that the quantity of work, in each 
class, may be valued at its appropriate price. 

The specification incorporated, or referred to, in the 
contract, may describe, in detail, the manner in which the 
work in each particular part of the structure is to be per- 
formed. But, usually, where the different parts of the 
structure are not each wholly composed of one class of 
work, or where the same class of work is required to be per- 
formed in many different portions of the structure, it is 
found more convenient that the specification should define 
the work, not according to its locality or position, but 
according to classes, and should specify the manner in 
which the work of each class should be performed. When 
such course is adopted, it only becomes further necessary 
for the plans and specification to indicate the class of 
work of which each portion of the structure is to be 
composed. 

But, whatever may be the method by which the plans 
and specification indicate the manner in which the work, 
in the different parts of the structure, is to be performed, 

' See the judgment of Lord Chancellor Cranworth in the case of 
Ranger v. Qreat Wettern Railway Company (1854), 5 H. L. C. 72 ; also the 
case of Macintosh v. Midland Counties Railway Company (1845), 14 M. <fc 
W. 548. 
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whether by direct description as to locality, or by descrip- 
tion as to class, and reference of locality to class, the 
mental operation of ascertaining the quantity of work in 
each class, is essential, to enable the amount which has 
become due to the contractor to be ascertained, where the 
contract requires that it be computed according to the 
quantity of work performed, and prices stipulated in a 
certain schedule. 

Where the engineer or architect's certificate is the only 
means of ascertainment of the amount to be paid to the 
contractor, as is the case where the employer's undertaking 
is to pay such amount as the engineer or architect shall 
certify to have become due, all determinations essential 
for the performance of such ascertainment must be deemed 
to have been provided for. Any determination so essential, 
and which is not made by the contract, or the power to 
make which is not committed to some other person, must 
be deemed to be committed to the engineer or architect, as 
involved in the function which he is required to perform, 
of ascertaining and certifying the amount to be paid to the 
contractor. 

The stipulation in the contract that, in the ascertain- 
ment of the amount to be paid to the contractor, certain 
classes of work shall be valued at certain prices, operates 
in definition of the employer's undertaking, but only goes 
a certain way in such definition. The engineer or architect, 
in exercising the function of certifying the amount to be 
paid, carries on, to completion, the definition of the em- 
ployer's undertaking. The power to so complete the 
definition of the employer's undertaking, does not involve 
a power to deviate from such definition, so far as the parties 
have, by express stipulation in the contract, carried it. 
Express stipulations in the contract, in definition of a con- 
tract undertaking, operate in limitation of the discretionary 
power of the engineer or architect in completing such 
definition. 

The engineer or architect, whose certificate is to be the 
means of determining the amount which the employer is 

H 
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to pay to the contractor for the performance and completion 
of the work, must act within the powers which it was the 
intention of the parties, as expressed in the contract, to 
commit to him. If they have stipulated that a certain 
class of work shall be computed at a certain price, he has 
no power to compute work of that class at any other price. 
It may be for him to determine as to which of the classes 
of work described in the contract or specification any par- 
ticular portion of the work executed is to be assigned ; that 
is, he may have the power to classify the work performed ; 
but he has not the power to determine that work which 
he determines to be within a certain class, shall not be 
computed at the price fixed, by the contract, for that class 
of work. 1 

Although the engineer or architect's certificate that a 
stated amount has become due to the contractor in pay- 
ment for work, in being held to be conclusive and binding 
upon the parties, has been frequently spoken of as par* 
taking of the nature of an award, 2 yet the fact that it is 
the completion of the definition of a contract undertaking, 
of which there is no other complete definition, and not the 
determination of remedial rights arising by law upon a 
breach of the contract, is not to be lost sight of. In such 
completion of the definition of the employer's undertaking 
in respect of payment for the work, the engineer or archi- 
tect exceeds his powers if his determination is inconsistent 
with the stipulations which the parties have, themselves, 
made in the contract, in definition of such undertaking. 
Nevertheless, his certificate being the only means by which 
the definition of the employer's undertaking can be com- 
pleted, the measure of such undertaking remains unascer- 
tained if a certificate made by the engineer or architect, 
be held to be void, as being in excess of his powers, unless 
it, being deemed to involve his determination as to such 

1 See the case of Williams v. Chicago, &c, Railway (1892), 20 S. W. 
R. 631. 

* See the case of Goodyear v. The Mayor of Weymouth (1865), 35 L. J. G. 
P. 12 ; also the case of Connor v. Belfast Water Commissioners (1870), 5 Ir. 
Rep. 0. L. 55. 
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matters as were within his discretion, may be corrected by 
a court, as to a manifest error in a matter in which he had 
no discretion. 8 

The occasions upon which the engineer or architect's 
ascertainment, by his certificate, of the amount due to 
the contractor, has been held to be conclusive as being in 
the nature of an award, have been chiefly, either upon the 
contractor having set up a claim to payment in excess of 
such certificate, as for the performance of extra work, or 
upon the employer having refused to make payment in 
accordance with the certificate, upon the ground that work 
certified for payment as extra work, under such certificate, 
had not been ordered with the formality, without the 
observance of which, the contract stipulated, the contractor 
should not be entitled to be paid for extra work. 

The courts have, in such cases, held that the engineer 
or architect must be deemed to have taken into considera- 
tion, and, for the purpose of his certificate, determined all 
questions upon which the amount which it would be proper 
for him to certify, should depend, and that any such 
question is not to be inquired of by another tribunal, for 
the purpose of defeating the operation of such certificate. 4 

The difficulty which meets the contractor in such cases, 
usually is, that having agreed, in the contract, that the 
measure of his own right, and of the employer's under- 
taking, in respect of payment for work, should be ascer- 
tained by the certificate of the engineer or architect, he 
has no right to question a determination of the engineer 
or architect, made within the powers so committed to 
him. 

The employer is met with the difficulty that, although 
he stipulated that, without the observance, by the engineer 
or architect, of certain formalities in ordering work, the 
contractor should not be entitled to be paid for such work, 

* See the case of Peter$ v. Quebec Harbour CowmUeionert, in CasseU's 
44 Digest of Cases in the Supreme Court of Canada." 

4 See the oases of Goodyear v. Mayor of Weymouth (1865), 35 L. J. C. P. 
12; and Connor v. Belfast Water Commieeionen (1870), 5 Ir. Rep. C. L. 55. 



100 FINAL CERTIFICATES. 

as being extra work, yet having committed to the engineer 
or architect the power to determine, by his certificate, the 
amount which he should be obliged to pay to the contractor, 
he thereby committed to the engineer or architect the 
function of determining, when making his certificate, the 
effect which should be given to any provision affecting 
the amount for which the certificate should be made. 

The fact that any determination, involved in the 
manner in which work was ordered, would precede the 
performance of the work, while any determination involved 
in the certificate for payment for the work would be made 
after such performance, would, itself, tend to cause the 
latter determination to prevail over the former, because 
of the possibility of the occurrence, in the mean time, of 
something operating to render the former determina- 
tion inapplicable to a new state of facts, and so open to 
reconsideration by the engineer or architect when making 
the latter determination. Such an occurrence might be 
involved in the exercise of a power provided in the contract, 
for the engineer or architect to make alterations in the 
plans and specification, and in the works during their 
prosecution. Work, which when ordered, was deemed not 
to be extra work, but an essential part of the contract 
work, might, by reason of the exercise of such power of 
alteration, cease to be an essential part of the contract 
work under the amended design, and therefore properly to 
be regarded, and certified for, as extra work. 

The question may arise as to how far the stipulation 
that the engineer or architect's certificate that the whole 
work has been completed to his satisfaction and approval, 
shall be a condition precedent to the contractor's right to 
be paid for the work, operates as a final determination 
that the undertaking of the contractor has been fulfilled, 
not only so as to entitle him to payment for the work, 
but also so as to constitute a bar to any claim of the 
employer to compensation in damages, in respect of any 
defects developing in the work after such certificate is 
made. 
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In as much as the effectiveness of a provision con- 
stituting the engineer or architect's certificate that the 
work has been completed to his satisfaction and approval, 
a* condition precedent going to the contractor's whole right 
to payment, and therefore going to his whole right of 
action for non-payment, arises from such certificate not 
only being the only means of determination that the con- 
tractor's undertaking has been fulfilled, but also involving 
the only ascertainment of the measure of such under- 
taking, such certificate must, in the absence of express 
provision to the contrary, or unless its issue be procured 
by fraud upon the part of the contractor, be conclusive 
as to the fulfilment of the contractor's undertaking, not 
only for the purpose of entitling him to payment, but also 
in fact. 

Express stipulation is sometimes made in the contract, 
that the engineer or architect's certificate that the whole 
work has been performed and completed to his satisfaction 
and approval, shall not operate as a bar to any action by 
the employer for damages for any defect appearing within 
a certain time after such certificate is given. 6 Such limi- 
tation by express provision, has no operation beyond the 
time for which it expressly suspends the conclusive effect 
of the certificate. After the expiration of the time, for 
which the effect of the certificate is so suspended, the 
certificate operates with its full effect in determination of 
that which the parties constituted it the only instrument 
for determining. 

The engineer or architect's certificate that the whole 
work has been performed and completed to his satisfaction 
and approval, involves his ascertainment of the measure 
of the contractor's undertaking, and his determination 
that such undertaking has been fulfilled. And the engineer 
or architect's certificate that a stated sum has become due 

* See the case of Lord Baieman v. Thompum (1875), reported in Jenkius 
and Raymond's " Architect's Legal Handbook," 3rd Edit. 259 ; also the case 
•of Dunaberg and Witeptk Railway Company v. Hopkin* (1877), 36 L. T. 
Reports, 733. 
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to the contractor in payment for the work, involves his 
ascertainment of the measure of the employer's under- 
taking. The intention of the parties, in providing for 
either of such certificates, usually is not that the engineer 
or architect shall make the determinations involved in it, 
only after a formal hearing of the parties. What is usually 
contemplated by the parties in making such provision, is 
that the engineer or architect shall act upon information 
obtained by his own observation, and that of his subordi- 
nates, and from records of his, or their, predecessors, 
and that it shall be unnecessary for him to require both 
of the parties to be present when he listens to any repre- 
sentations of the contractor, as to the measurement or 
classification of the work, to be made for the purpose of 
the ascertainment of the amount to be certified for pay- 
ment. The engineer or architect, in such a case, represents 
the employer sufficiently to dispense with the necessity 
of the employer's presence to counteract any influence 
due to the presence or representations of the contractor. 
Indeed, the presence and active representation of the 
employer, when the engineer or architect measures or 
classifies the work for the ascertainment of the amount 
to be certified for payment, might enable the contractor to 
set up the claim that the engineer or architect refused 
to certify for the proper amount for payment, and so 
refused in collusion with the employer, and by his 
procurement. 6 

In respect, therefore, of the determination not being 
intended to be made only upon a hearing of the parties, in 
the presence of each other, and upon facts to be established 
by the sworn testimony of witnesses, the certificates of the 
engineer or architect that the work has been completed to 
his satisfaction and approval, or that a stated sum has 
become due to the contractor in payment for the work, 
does not fulfil the conditions which are usually deemed to 
be essential to the validity of the award of an arbitrator. 

• Bee the case of Batterbury v. Vy$e (1863), 2 Hurlstone and Coltman'ft 
Exch. Reports, 42. 
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Nevertheless, such certificates are no less conclusive than 
the award of an arbitrator if they are made within the 
powers committed to the engineer or architect by the con- 
tract. The distinction is, that while the questions for 
determination by the award of an arbitrator are as to 
whether, or not, there has been breach of a contract right, 
the definition of which is already complete, and if so the 
measure of the remedy which the law affords for such 
breach ; that which the engineer or architect accomplishes 
by his certificate, is that he causes the measure of a con- 
tract undertaking to be what he determines it to be, or to 
have been. 

Where the employer has only undertaken to pay such 
amount as the engineer or architect should certify to have 
become due to the contractor, and the engineer or architect 
has, by his certificate, fixed the amount which the con- 
tractor has become entitled to receive in payment for the 
work, the measure of the employer's undertaking is reduced 
to certainty, by being, by the certificate, completely defined. 
If the employer should refuse to pay the amount so certi- 
fied for, a right of action would accrue to the contractor to 
recover such amount through the courts. The ascertain- 
ment, by the engineer or architect, of the amount to be 
paid, must, in such a case, be a condition precedent to 
such right of action, since it would only be upon a default 
being made in the payment of the amount so ascertained 
that the right of action would arise. 7 

Such a case is to be altogether distinguished from the 
case where the employer's undertaking, being neither com- 
pletely defined, nor a particular manner being, by the 
contract, specified for the ascertainment of its measure, is 
an implied undertaking to pay a reasonable price for the 
work, since a determination as to what is a reasonable 
price does not require to be made before the undertaking 
takes effect ; but the party, whose undertaking it is, must, 
at the risk of being in default, pay or tender to the other 
party a price, which the jury called upon to determine 

7 See the case of Scott v. Atxsry (1855), 5 H. L. C. 811. 
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as to whether the undertaking has, or has not, been 
fulfilled, shall deem to be a reasonable price. In such a 
case the determination involving the ascertainment of the 
measure of the undertaking, and the determination as to 
whether the measure so determined has been fulfilled, are 
merged, and disposed of, in the one determination as to 
whether that which the party has done, in fulfilment of his 
undertaking, constitutes a reasonable fulfilment of his 
undertaking. Such merging of the determination of the 
measure of the undertaking, and the determination as to 
the fulfilment of that measure, into one determination, 
prevents the former from being a condition precedent to 
the latter. But where the ascertainment of the measure 
of a contract undertaking is, by the contract, committed to 
a certain person, instead of being left for a jury, there is 
no merging of the function of such ascertainment with the 
function of the determination, by any other person, or by 
a jury, of the question as to whether such undertaking has 
been fulfilled. 

If, upon the engineer or architect certifying a stated 
amount to have become due to the contractor in payment 
for the work, the employer deducts therefrom a sum, as for 
penalties incurred by the contractor through a delay in the 
completion of the work, and only pays or tenders the 
balance to the contractor, and the contractor brings his 
action to recover payment of the sum so deducted and 
retained from him by the employer, it may be for the 
courts to determine as to the right of the employer to 
deduct and retain, from the amount so certified for pay- 
ment, any sum as penalties, or as liquidated damages, for 
a delay in the completion of the work Such right might 
exist as a contract right, under a contract, which, providing 
that only upon a certificate being made that a stated 
amount had become due to the contractor, should any 
payment, whatsoever, become due to him, also provided 
that any penalties incurred were to be deducted from 
moneys due, or which should become due, to the con- 
tractor. The intention might, in such a case, be obvious, 
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that the penalties were not to be deducted in making the 
certificate, but from the amount which the engineer or 
architect should certify for payment for the work. 

The certificate, even if deemed to have the effect of an 
award, 8 can only operate for the purpose for which it was 
intended, and its operation as an award is within the 
accomplishment of that purpose. An employer may have 
the contract right to deduct penalties in paying for the work, 
while the contractor may, in his recovery of compensation 
in damages for a default of the employer, have the right to 
have those damages included, which he sustained through 
such exercise of the employer's contract right to deduct 
and retain penalties, if the accruing of such contract right 
was the consequence of such default. It is only when 
the distinction between the two rights, in their origin, and 
nature, and field of operation, is lost sight of, that any 
inconsistency appears to exist between them. The fact, 
that the operation of one right is out of court, and that of 
the other is in court, avoids any necessity for their inter- 
ference with each other ; the latter, affording an oppor- 
tunity of compensating for any injury arising from the 
exercise of the former, renders it unnecessary such exercise 
should be prevented. 

Nevertheless, the amount retained by the employer as 
penalties for a delay in the completion of the work, has, in 
many cases, where such delay was caused, in whole, or in 
part, by the default of the employer, been recovered by the 
contractor, not as damages for such default, but as a 
balance due in payment for the work, or as damages for a 
wrongful withholding of such balance. 9 

It may not be the intention of the parties, that the 
right to deduct and retain from the contractor the penal- 
ties specified for a delay in the completion of the work, 
should be dependent upon his being in no default, himself. 

* See the ease of Goodyear v. The Mayor of Weymouth (1865), 85 
I-. J. C. P. 12. 

9 See the ease of Holme v. Quppy (1838), 3 M. & W. 887 ; also the case of 
Stewart v. KeteUas (1867), 36 N. Y. 388. 
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The remedy, which the law affords the contractor, of 
compensation in damages for any default of the employer, 
would extend to the recovery, by the contractor, of damages 
for being, by such default of the employer, hindered in 
the prosecution of the work, and so compelled to incur the 
penalties specified for a delay in the completion of the 
work. 1 The remedy for a breach of contract is to be 
sought in compensation in damages, rather than in the 
disability arising from the application of the principle that 
a party cannot be permitted to take advantage of the non- 
performance of a condition which he has, himself, wrong- 
fully prevented from being performed. Such disability 
involves no means of equalizing or proportioning the 
immunity, which arises from the default, to the injury 
sustained through such default. If the parties intended 
that the right of the employer to deduct and retain 
penalties for a delay in the completion of the work should 
be dependent upon his being in no default in the per- 
formance of his own undertakings, it was quite open to 
them to have so stipulated in the contract. Where they 
have not done so, the fact, that such penalties, if the 
delay, in respect of which they have been incurred and 
retained, was occasioned by the employer's default, may 
be compensated for in the damages recoverable by the 
contractor for such default, 3 may render quite unnecessary 
the implication of any such condition. 

Where the provisions of the contract are such, that any 
deduction which is to be made for penalties incurred by 
the contractor by reason of a delay in the completion of 
the work, is to be made by the engineer or architect in his 
certificate for payment, and he has certified without 
making such deduction, his certificate may be held to be 
conclusive as against the employer's right to make any 

1 See the case of Macintosh v. Midland Counties Railway Company (1845), 
14 M. & W. 548. 

* See the remarks of Lord Chancellor Cran worth in the cane of Banger v. 
Great Western Railway Company (1854), 5 H. L. C. 72. See alao the case 
of Macintosh v. Midland Counties Railway Company (1845), 14 M. & W. 548. 
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deduction for penalties, as being the determination of the 
engineer or architect of a matter which the contract 
committed to him for determination. Such might be the 
case whether it was because of some extension of time 
having been granted to the contractor, or because of some 
default upon the part of the employer, operating as a 
hinderance to the prosecution of the work, that the engineer 
or architect' made no deduction as for penalties ; yet in the 
latter case, as well as in the former, it would not be as an 
award of an arbitrator in determination of the remedial 
right arising upon such default, that the certificate would 
be conclusive, but simply as the ascertainment of a con- 
tract right. The default and hinderance would be circum- 
stances which the engineer or architect might, or might 
not, take into consideration, in arriving at the determina- 
tion involved in bis certificate; but if he did take them 
into consideration, and, because of them, determined not 
to deduct any penalties, his determination would not be 
that of an arbitrator, since he could not have validly made 
the contrary determination as an arbitrator, by his mere 
certificate, and without affording the parties a hearing, or 
without the question as to such default having occurred 
and having operated as a hinderance, and as to the legal 
effect of such default, having been referred to him as an 
arbitrator. 8 It would be as the person to whom the parties 
had, by the contract, committed the function of deter- 
mining the measure of the employer's undertaking, and of 
the contractor's right in respect of that undertaking, that 
the engineer or architect would so certify without deducting 
for penalties ; and his doing so would be in the nature of 
the non-enforcement of a contract right on behalf of his 
principal, the employer, rather than an act in the admin- 
istration of justice. The employer's default, and the 
hinderance which it caused in the contractor's execution 
of the work, would be matters to be taken into consideration 
by a court or jury in determining whether the employer 

* See the case of Lavmon v. WaUatey Local Board (1883), 48 L. T. Reports 
(N. 8.), 507. 
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was entitled to retain any penalties which had, under the 
provisions of the contract, been deducted and withheld 
from the contractor. 4 

The fact, that the engineer or architect's determina- 
tion, involved in his certificate, has not been made upon 
evidence adduced by the parties, nor upon a formal hearing 
of the parties, must be deemed to distinguish the operation 
of such certificate from that of an award of an arbitrator. 
Where the engineer or architect has certified the amount 
which the contractor has become entitled to receive in 
payment for the work, he may be regarded as functus officio 5 
as to his power to make such determination upon his own 
knowledge of facts, and by his mere certificate, without 
granting the parties a hearing. 

If either of the parties should regard the engineer or 
architect as having assumed to exercise a discretion in a 
matter which, being fixed by the contract, was not intended 
to be within his discretion, and therefore as having 
exceeded his powers, and should request him to remeasure 
the work, or to reclassify it, and to amend his certificate, it 
might only be in his capacity of arbitrator of differences 
and disputes arising between the parties, that he would 
have the power to do so. 

The contractor might not, until after the certificate was 
made, be aware that the engineer or architect took a view 
adverse to him of some matter which he never anticipated 
could come into question or dispute. At the measurement 
for the certificate first made, the employer's presence would 
hardly be expected, and that of the contractor would not 
necessarily be looked for. But upon an inquiry, upon the 
application of either of the parties, for an amended certifi- 
cate, it would be proper that both parties should be present, 
or should be represented, or should have an opportunity 
of being so. In the case of the Monongahela Navigation 
Company v. Fenelon, 6 it was said that the contractor should 

4 See the case of Arnold v. Walter (1859), 1 F. & P. 671. 

* See the case of Mercer v. HarrU (1875), 4 Neb. 77. 

• (1842), Pennsylvania, 4 Watts & Sergeant's Reports, 205. 
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be present at a remeasurement for the purpose of correct- 
ing a former estimate. And in the case of Stevenson v. 
Watson, 1 it was said by Denman, J., that it appeared to* 
him that the architect would have done very wrong if he 
had, at the request of the contractor, and without any 
dispute having arisen between the parties, but on the 
complaint of the contractor alone, reopened the matter, 
and determined to reconsider his certificate. 

As the engineer or architect acts as the agent of the 
employer in directing the contractor as to the work which 
he is to perform, and as the courts have repeatedly 
intimated that the contractor should have no right to 
complain if, through his neglect to stand upon his rights- 
and to refuse to perform extra work without the formality 
being observed which the contract stipulates for as a 
condition precedent to his right to be paid for extra work, 
it appears that, before a certificate is actually made, any 
request of the contractor that certain work be classed in a 
certain manner, or be certified for as extra work, cannot be 
deemed to be in the nature of a reference to the engineer 
or architect as an arbitrator. 

In the case of Lawson v. Wallasey Local Board,* 
although there was an arbitration clause in the contract, 
making the engineer the arbitrator of all differences and 
disputes, the contractor was deemed not to have referred 
to him as an arbitrator, but to have negotiated with him 
as the agent of the employer, when he and the engineer 
discussed, but failed to agree, as to the amount due to him 
for extra work and expenses. 

Although the certificate of the engineer or architect, 
made without the contractor being heard, may properly be 
deemed to be effective in the ascertainment of the measure 
of the contract undertaking, of which such certificate is the 
completion of the definition ; yet it may not be capable of 
being regarded as involving the award of an arbitrator 
as to any question, upon the determination of which, the 

1 (1879), L. R. 4 0. P. D. 148. 

■ (1883), 48 L. T. Reports (N. S.), 507. 
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purport of the certificate should properly be dependent, if 
the engineer or architect, being aware of the contractor's 
desire to be heard upon such question, refused to grant 
him a hearing. 

In the case of Pashby v. The Mayor of Birmingham? the 
•Court commended counsel for the employer, for refusing to 
argue in support of the proposition that a certificate made 
by the engineer without hearing the contractor, although 
he was aware of his desire to be heard, was conclusive as 
an award. 

Where the parties have, under the contract, provided 
for the performance of a certain work, and also for the 
employer, or for the engineer or architect appointed by 
him, to require the performance of extra work, and have 
stipulated that the entire work shall be completed to the 
satisfaction and approval of such engineer or architect, the 
intention may be manifest that by the term entire work, as 
used in such provision, is meant the whole work, to be 
composed of the contract work and extra work combined. 
Such may be more especially the case, where the term extra 
work is employed in the sense of extra quantity of work, 
or of work which is to be paid for at a price other than any 
of the prices specified in a certain schedule of prices. 
Where the term extra work is used in the sense of work 
which, forming no part of the contract work, nor being 
essential to the performance or completion of the contract 
work, is not required of the contractor by the contract 
itself, but only through the exercise, by the employer, or by 
some person acting upon his behalf, of a power reserved 
in the contract, the contract work and extra work being 
capable of being physically distinguished, the contractor's 
undertaking with respect to them may be, and may remain, 
distinct; and in a provision as to the completion of the 
entire work, the term entire work may only be intended to 
mean the entire contract work, without including the extra 
work which may be ordered. In such a case, it might be 
only through some physical interference or incorporation 

9 (1856), 18 C. B. 2. 
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of one work with the other, that they would become united, 
as to the contractor's undertaking, into an entire work. 

A contractor, if he thinks proper to do so, may bind 
himself to complete, by the date fixed for the comple- 
tion of the contract work, any additional work that the 
engineer or architect may require of him ; but, unless the 
intention to so bind himself appears, the implied contract 
is that he shall have a further reasonable time to execute 
such additional work as shall be required of him. 1 
- When the power reserved to the employer, or to the 
engineer or architect acting upon his behalf, to require 
the contractor to perform extra work, is exercised in a 
manner which involves the intermixture of the contract 
work and extra work, so that the former cannot be com- 
pleted until the latter is also completed, the employer's 
right to have the one work completed before the time at 
which the contractor has undertaken to complete the other 
is waived. 9 The contractor is, in such a case, only bound 
to complete the combined work by the time at which he 
has undertaken to complete the contract work, or the 
extra work, whichever of these times may be the later. 
If he has only undertaken to perform the extra work 
within a reasonable time, he is only bound to complete the 
entire combined work within a reasonable time. 

Where the certificate stipulated for, in the contract, as 
a condition precedent to the contractor's right to payment, 
is required to state that the entire work has been com- 
pleted in accordance with the plans and specification, and 
to the satisfaction and approval of the engineer or architect, 
the order of the engineer or architect for the omission of 
a portion of the work, or for a deviation from the plans or 
specification, may render it impossible for him to certify 
that the work has been completed in accordance with the 
plans and specification. It is to be observed, however, 
that a power, to require the execution of extra work, or to 

1 See the remarks of Blackburn and Mellor in their joint judgment in 
the case of Robert* v. Bury Commi$*ioners (1870), L. B. 5 C. P. D. 310. 
* See the case of ThornhiU v. NeaU (1860), 8 C. B. N. S. 831. 
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dispense with the execution of a portion of the contract 
work, is to be distinguished from a power to alter the 
design of the work by substituting one work for another. 8 

Of the provisions of the contract, as to extra work, 
those which are expressed in the negative may have a 
greater range of operation than those expressed in the 
affirmative. A provision that a contractor shall not be 
entitled to be paid for any extra work unless it be ordered 
by the engineer or architect in writing, may operate to 
exclude a right to payment for any possible kind of work, 
except the contract work, without an order being given in 
writing. But the affirmative provision, that the engineer 
or architect should have the power, by order in writing 
signed by him, to require the contractor to perform any 
extra work, might have no such wide application. The 
power involved in such a provision might, by implication, 
be limited to work of a similar kind to that provided for 
in the contract, or to work which might be appropriate 
to the completion of the structure fit and ready for the 
purpose for which it was intended. A contractor who, by 
a contract, undertook to erect a dwelling house, according 
to certain plans and specification, and to perform any 
extra work which the architect might, by an order in 
writing, require of him, might have the right to object 
that he could not, under the provision as to extra work, 
be required to erect machinery which would only be useful 
for some purpose other than the occupation of the struc- 
ture as a dwelling house. Yet if he should erect such 
machinery upon the merely verbal order of the engineer 
or architect, the negative provision, that he should not be 
entitled to be paid for any work not ordered by the archi- 
tect in writing, might operate to exclude any right to 
payment for it. If, however, the architect should certify 
for payment for such machinery as being extra work, it 
would be such certificate that would determine the con- 
tractor's right to payment for it, and not the manner in 
which the order was given for its erection. 4 

* See the case of Rex v. Peio (1826), 1 Y. & J. 37. 

4 See the case of Goodyear v. Mayor of Weymouth (1865), 35 L. J. C. P. 12. 
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Where the employer personally directs the contractor 
to perform work not required by the contract, and the 
contractor performs the work in obedience to such direc- 
tions, all the elements essential to an implied contract to 
pay a reasonable price for it may be present. There is 
the request that the work be performed, and the execution 
of the work in pursuance of that request, and these, in the 
absence of an express contract applicable to such work, 
are sufficient to bind the employer in an implied contract. 
But no contract would be implied if it should appear that 
the employer gave the directions for such work as being 
required under the special contract, and regarded the 
contractor as complying with such directions with the 
same understanding. In order to afford a ground for a 
claim that the work was performed under a new and 
implied contract, the contractor should cause the em- 
ployer to understand that he regards the directions as not 
being such as he is obliged to comply with in order to 
fulfil his undertaking under the express contract, either as 
to the contract work, or as to extra work under that 
contract, and that if he be called upon to comply with 
them, he will only do so as under a new agreement. 6 

If the work which was performed at the direct request 
of the employer were of such a kind as might reasonably 
be regarded as within the contract, the contractor might 
have difficulty in establishing that it was performed under 
a new contract. 6 It might be true that the original con- 
tract only expressly provided for work to be ordered by the 
engineer or architect, yet as he, in the exercise of that 
function, acts as the agent of the employer, 7 any orders 
given by the employer, himself, are not to be too readily 
regarded, by the contractor, as being intended to be other- 
wise than subject to the provisions of the contract. 

* See the oase of Thames Ironwork* and Shipbuilding Company v. Boyai 
Man Steam Packet Company (1861), SI L. J. (K. 8.) 0. P. 169 ; also the case 
ot Lovelock v. King, 1M.&B. 60. 

• See the case of Franklin v. Darke (1861), 3 F. & F. 65. 

1 See the case of Oreat Northern Railicay Company v. Harrison, 13 C. B. 
576. 
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Where work is performed under a new and implied 
contract, it is for a jury to determine as to the intention 
of that contract. It is under the contract under which 
work is performed that the right to payment for it must 
arise, and so, if work be performed, not under the original 
contract, but under a new contract, the provisions of the 
former may have no operation in determining the con- 
tractor's right to payment for the work so performed. 

A new agreement, involving an amendment in the 
original agreement, may be expressly entered into by the 
parties, or may be implied from acts or conduct upon 
their part which are only consistent with a common in- 
tention to waive the original contract, or some particular 
provision of it. Tet, though a party has the power to 
waive a condition made for his sole benefit in a contract, 
his intention to do so is not to be inferred from the fact 
that the other party has failed to comply with such con- 
dition, but from his own express or implied acquiescence in 
such non-compliance. 

In the case of O'Keef v. Corporation of St. Francis 
Church, 8 the jury were instructed that the parties might, 
by express agreement, or by acts or conduct from which 
agreements could be reasonably inferred, waive a contract, 
or any condition of it, either as to the whole work, or as to 
any portion of the work, and that such waiver they would 
be justified in finding from such repeated or continuous 
disregard of the provisions of the contract as to indicate 
that the parties had not intended to rely upon them, and 
had been led to act accordingly. 

A new agreement, either express or implied, that the 
work shall not be executed in accordance with the original 
contract, but in another manner, is an abandonment of 
the provisions of that contract, in so far as they are 
inconsistent with the performance of the new agreement 9 

The rule of the common law, requiring an instrument 

* 59 Connecticut, 551. 

' See the ease of Govt amd Gee v. Ambergate Railuxry Company (1851) r 
17 Q. B. 127. 
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under seal for the amendment of a contract under seal, 
long operated as a protection to a party to a contract 
under seal, against the implication of amendment of such 
contract being effectively set up in the courts of law. 
But a distinction existed as to the effect of a new agree- 
ment merely made, and a new agreement which had been 
performed. 

It would not be upon the ground of a new agreement 
having been made, but of it having been acted upon by 
a party, to change his position, that a court of equity 
would have exercised its jurisdiction to prevent another 
party availing himself of the rule of the common law that 
such new agreement, unless under seal, could not operate 
to effect an amendment in the original contract which was 
under seal. In the case of Burn v. Miller, 1 it was said 
by the Court to be a settled rule, even in the case of deeds, 
that if there be a condition precedent in a deed, and it is 
not performed, and the parties proceed with the perform- 
ance of other parts of the contract, although the deed 
cannot take effect, the law will raise an implied assumpsit, 
and that although the plaintiff could not put his case upon 
the written agreement, he might go upon the agreement 
raised upon so many of the facts as were applicable. 

In considering the effect of the conduct of parties, or 
of their agents, in waiver of the provisions of a contract, 
or in implication of a new agreement, a distinction may 
be necessary to be observed, as between corporations and 
individuals, as also between municipal corporations and 
trading corporations, and between corporations whose 
power to bind themselves in contract is specially defined 
by Statute, and other corporations or individuals. Where 
a Statute, in committing certain public interests or duties 
to a body corporate, which it constitutes for the purpose 
of the preservation of such interests, or for the discharge 
of such duties, expressly protects such corporation from 
liability in contract except by contracts entered into under 
its corporate seal, all persons are deemed to have notice 

1 (1813), 4 Taunt 743. 
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of the protection and disability involved in such provision, 
and agreements imposing burdens upon such a corpora- 
tion, or depriving it of the benefit of rights which accrue 
to it under contracts under its corporate seal, are not to 
be implied from the conduct of its officers; 2 nor are 
contracts imposing burdens upon such a corporation, to 
be effectively made by its officers by verbal agreement, 
or by written agreement not under seal. 8 

Where such a corporation has caused it to be stipulated, 
in a contract entered into under its corporate seal, that 
the contractor shall not be entitled to be paid for any 
extra work not ordered by the engineer or architect in 
writing, the Statutory protection may well appear to 
operate to exclude from the binding effect of its corporate 
seal any undertaking of the corporation to pay for extra 
work not ordered by the engineer or architect in writing. 
But where the undertaking of the corporation, under such 
contract, is that it shall pay to the contractor the amount 
which the engineer or architect shall certify that he is 
entitled to receive in payment for the work, no portion 
of the amount so certified for is within the Statutory 
exemption, since it is the certificate for payment that the 
parties have, by the contract under the corporate seal 
of the corporation, constituted the measure of the corpora- 
tion's undertaking. Should it be contended that the en- 
gineer or architect, in certifying for the payment for the 
work, was bound to take notice of the express limitation 
involved in the provision constituting a written order a con- 
dition precedent to the contractor's right to payment for 
extra work, and that he would be exceeding the power com- 
mitted to him if he certified for payment for extra work 
which had not been ordered in writing, a sufficient reply 
might be, that as the parties, by the contract, committed 
to the engineer or architect the function of completing the 
definition of the corporation's undertaking in respect of 
payment, his determination made, in good faith, in the 

* See the case of Kirk y. Bromley Union (1848), 17 L. J. N. 8. Oh. 17. 

* See the oase of Hunt v. WimUdon Local Board (1878), 8 C. P. D. 208. 
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exercise of that function, must be held to be conclusive, 
unless it could be shown to be beyond the power committed 
to him, not under any particular provision of the contract, 
but under the entire contract. An excess of the engineer 
or architect's power under the arbitration clauses of the 
contract, as weS as under those purporting to constitute 
him the sole interpreter of the contract, and the certifier 
for payment to the contractor, might be very difficult 
to be shown, if the provisions of the contract were such 
that the contractor might, in good faith, set up the con- 
tention that the parties having made provision for powers 
to be exercised by the employer, or by the engineer or 
architect, which might be exercised in the interim between 
the ordering of any work and the exercise of the function 
of certifying for payment for it, they must have intended 
that the operation of the provision that the contractor 
should not be entitled to be paid for any extra work exe- 
cuted by him without the written orders of the engineer or 
architect, should be understood as being limited to the 
effect which the engineer or architect should give to it, 
when, taking into consideration all the provisions of the 
contract, and the manner in which the various powers 
therein provided had been exercised, he determined the 
amount which he should certify for payment to the con- 
tractor. 4 

There are two ways in which the engineer or architect's 
certificate may be constituted a condition precedent to 
the right of the contractor to be paid for the work. The 
employer's undertaking, in respect of payment, may be 
stipulated to only come into effect when the engineer or 
architect shall certify that the whole work has been com- 
pleted to his satisfaction and approval ; or his undertaking 
may only be, to pay such amount as shall be certified by 
the engineer or architect to have become due to the con- 
tractor. 

Not uncommonly, and especially in the case of measure 
and value contracts, the certificate of the engineer or 

4 See the case of Goodyear v. Mayor of Weymouth (1865), 35 L. J. G. P. 12. 
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architect, which is constituted a condition precedent to 
the contractor's right to be paid, is required to state, not 
only that the whole work has been completed to the satis- 
faction and approval of the engineer or architect, but also 
that a sum, specified in such certificate, has become due 
to the contractor. 

Where the certificate is constituted a condition prece- 
dent to the right of the contractor to receive any payment, 
whatsoever, for the work, it is either by way of preserving 
the right from disintegration, until, upon the granting of 
the certificate, it accrues as a right to entire payment, or 
by way of maintaining the measure of the right, incapable 
of ascertainment, otherwise than by the certificate. 

In either of such cases, the provision requiring the 
certificate, is a condition going to the contractor's whole 
right of action for payment under the provisions of the 
contract, because the effect of alleging the provisions of 
the contract, or the effect of such provisions, without also 
alleging the issue of the certificate, would show only a 
right in course of maturing in future, but which has not 
yet matured. 

In order to show a present right to payment, under 
such provisions, the contractor must either show that the 
certificate has been made ; in which case he shows that 
the right has matured ; or he must show that the possi- 
bility, or that the intention, of the certificate ever being 
made, no longer exists ; in which case he shows that the 
right is not in course of maturing under the provisions of 
the contract. Of course, in order to show that he has a 
present right to payment without the certificate, he must 
show that the provision requiring the certificate has 
become inoperative through some act or default of the 
employer, or for which the employer is responsible. 5 

The question may arise as to how far the responsibility 
of the employer, for the manner in which the engineer or 
architect exercises the function of certifying for payment 
to the contractor, extends. 

5 See the case of Morgan v. Birnie (1833), 9 Bing. 672. 
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There can be no doubt that where parties, in entering 
into a contract, stipulate that a certain third person's 
certificate of a certain fact shall be a condition precedent 
to the undertaking of one of them, such provision is quite 
effective in law. 6 It may not be a very prudent course 
for a party to agree that his right, under a contract, shall 
be dependent upon the act of a third person who owes 
him no duty, and over whom he has no control, and 
against whom he can have no remedy founded upon 
contract, there being no privity of contract between 
them; but there is nothing in law or equity to prevent 
him from effectively doing so. 

Where the parties have agreed that the undertaking of 
one of them, or that the right of the other, shall only arise 
when a certain third person, having no privity of contract 
with either of them, shall certify a certain fact, such under- 
taking or right does not arise until such certificate is made. 
And such is the case whether the third person refuses or 
neglects to enter upon the function of certifying at all, or 
withholds his certificate because he believes that the purport 
of the certificate stipulated for would not be true in fact. 

Where the contract provides for the employer to 
appoint an engineer or architect to direct the contractor 
as to the performance of the work, and whose orders it 
binds him to obey in such performance, the provision is, 
in effect, for the employer to appoint an engineer or 
architect as his agent for the completing the definition 
of the contractor's undertaking, instead of such definition 
being completed by the employer, himself, by agreement 
with the contractor, in further stipulation in the contract. 
When the employer actually appoints a certain individual 
to be the engineer or architect under such provision, and 
that individual accepts the position, a privity of contract 
is established between the engineer or architect so accept- 
ing the appointment, and the employer; but no privity 
of contract is thereby created between the engineer or 
architect and the contractor. 

• See the case of Woriley v. Wood (1796), 6 T. B. 710. 
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The employer, by reserving the right to have the work 
which is to be performed, defined by an engineer or architect 
to be appointed by him, instead of such definition being 
made complete by the contract, undertakes that he shall 
have an engineer or architect in the position to perform 
the function, and that the function shall be performed* 
The employer is responsible for any damages which his 
failure to make such appointment, or the failure of the 
proper exercise of the function of such direction by the 
person whom he appoints, may cause the contractor to 
sustain. 

But what is the responsibility of the employer with 
respect to the discharge of the other functions, which the 
parties have, under the contract, agreed to commit to the 
engineer or architect who should be so appointed by 
the employer ? Is the employer to be regarded as having 
any greater responsibility than the contractor, for the 
exercise of such functions by the engineer or architect? 
The responsibility of a party who is to fix the price which 
the other party is to receive for the performance of work, 
may merely be that, if he fails to exercise the function of 
such determination, it may have to be exercised by a jury, 
as though no price, nor any mode of its ascertainment, 
had been expressly agreed upon. 7 And such might also 
be the extent of the employer's responsibility under an 
agreement that his agen? should fix the price *hich the 
other party should be entitled to receive for the perform- 
ance of work, and where he neglected to appoint such 
agent. 

Where, by the contract, the employer undertook to 
appoint an agent to direct the performance of the work, 
and the parties agreed that the amount which the con- 
tractor should be paid for the work, should be determined 
by the agent who should be so appointed, the responsibility 

7 See the case of Bryant v. Flight (1838), 5 M. & W. 114, and distinguish 
from the case of Taylor v. Brewer (1813), 1 M. & S. 290, where, not only the 
amount of compensation, but the question as to whether there was to be any 
compensation at all, was left to the employer. 
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of the employer with respect to the former function, might 
be both for the appointment of the person to act, and for 
the due performance of the function by the person so 
appointed, while in respect of the latter function, it might 
be, merely, that there should be an engineer or architect 
in the position to act. In such a case, the employer might 
be incapable of being regarded as having undertaken that 
the engineer or architect, appointed by him to the direction 
of the work, should exercise the function of certifying for 
payment to the contractor for the performance of the work. 8 
The appointment not being for the purpose of the perform- 
ance of that duty, it was by the agreement of the parties 
that such duty was cast upon the engineer or architect 
appointed to the direction of the work. If the employer 
should at any time leave the position of engineer or 
architect vacant, so that there would be no person to 
certify the amount due to the contractor, the latter might 
have the right to elect to treat the contract as rescinded, 
and to claim compensation, as upon a quantum meruit, for 
the work already performed, or, regarding the contract as 
still in force, to claim compensation in damages for being, 
by the default of the employer, wrongfully prevented from 
receiving the certificate necessary to entitle him to pay- 
ment under the provisions of the contract. The contract 
price, itself, might be the measure of such damages if a 
jury should regard the work performed, as constituting 
a reasonable fulfilment of the contract, the provision, 
committing the determination as to the fulfilment of the 
contract, to the engineer or architect, having become 
inoperative by reason of no engineer or architect having 
been appointed. 

If the engineer or architect appointed by the employer, 
assumes to certify the amount which the contractor is to be 
paid, but, acting in bad faith, certifies for an amount which 
he knows to be less than that which he should certify for, 
he is guilty of a fraud upon the contractor, and is liable for 

• See the cue of Clark v. WaUon (1865), 18 G. B. N. 8. 278 ; also the 
case of Kempeter v. Bank of Montreal, 32 Upper Canada Q. B. 87. 
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the injury which the contractor sustains as a consequence 
of that fraud. Such responsibility does not arise from any 
privity of contract between the contractor and the engineer 
or architect, but from the obligation which the law imposes 
upon every person, to abstain from defrauding any other 
person. The employer is not responsible, in such a case, 
for the fraud of the engineer or architect, unless he be a 
party to it. But, of course, he cannot receive any advan- 
tage from it, if it be discovered. He may be in the same 
position as he would be in if he had appointed no engineer 
or architect. 

As all persons who participate in a transaction with the 
intention to, thereby, defraud another, are responsible in 
damages for the injury which he sustains by reason of such 
fraud, the employer is responsible if it be in collusion with 
him, and by his procurement, that the engineer or architect 
fraudulently certifies for an amount less than that for which 
the contractor is entitled to have the certificate made, or, 
assuming to exercise the functions under the contract, 
fraudulently withholds a certificate. 9 

A consequence of the contractor's right to payment, 
being made only to arise upon the engineer or architect's 
certificate that the work has been completed to his satis- 
faction and approval, instead of at a specified date, may 
be to cause the right, to elect to regard the contract as 
rescinded, to accrue to the contractor more readily than it 
would where a certain date was specified for payment, since 
the effect of a default of the employer, in the former case, 
may be that the whole right to payment, under the pro- 
visions of the contract, is delayed, while, in the latter, it 
may merely be, that a greater deduction, in respect of 
incompleteness of work, is to be made in the amount to 
be paid upon the specified date. 

It is quite obvious that where, by the provisions of a 
contract, the right to payment is not to arise at a certain 
date, but only upon the engineer or architect's certifying 
that the work has been completed to his satisfaction and 

• See the case of Batterbury v. Vyse (1863), 2 Hailstone and Coltman, 42. 
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approval, anything which causes a delay in the completion 
of the work, operates to postpone the employer's obligation 
to pay for the work, under the provisions of the contract. 
The employer might, therefore, derive a benefit from his own 
wrongful act or default, which obstructed the prosecution of 
the work if, upon such obstruction, no other right to pay- 
ment, than that expressly provided in the contract, should 
accrue to the contractor. The contractor would, if he 
elected to hold the contract to be still in force, have his 
right of action to recover compensation in damages for the 
injury which he sustained through the employer's breach 
of contract involved in such obstruction. But the fact that, 
not only his prosecution of the work, but also his right to 
payment under the provision of the contract, was being 
delayed through the obstruction which, in the prosecution 
of the work, he was experiencing from the employer's 
wrongful act or default, might afford him a good and 
sufficient ground for electing to regard the contract as 
rescinded. 

Upon the contract being rescinded, the intention that 
the work shall ever be completed under it, or that the 
engineer or architect shall ever certify such completion, 
is abandoned. But if, upon the wrongful act or default 
of the employer so causing the right to accrue to the 
contractor to elect to abandon any further prosecution of 
the work, and the contractor so electing, the employer 
were permitted to escape paying for the work already 
performed, he would, in effect, be reaping an advantage 
from his own wrongful act or default. The right which 
accrues to the contractor, in such a case, is the right to 
be paid a fair and reasonable compensation for the work 
which he has already performed. 1 

Prior to the time of William IV., a particular form of 
action, founded upon a promise to pay the plaintiff as 
much as he deserved or merited, was distinguished as a 
quantum meruit, and although the term has ceased to be 
employed to distinguish a particular form of action, yet a 

1 See the case of Flanchi v. Cdlbwm (1831), 8 Bing. 14. 
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plaintiff is still frequently said to recover as upon a quantum 
meruit where, failing to prove his right to payment of a 
certain amount under a special contract, he recovers what 
a jury consider the value of his work. 3 

The right which accrues to the contractor upon the 
contract being rescinded, is, therefore, usually described aa 
the right to recover payment as upon a quantum meruit for 
the work which he has already performed. The engineer 
or architect's powers to determine as to the value or price 
of any work, being only derived from the provisions of the 
contract and from his appointment under such provisions, 
cease upon the contract being rescinded. A jury may 
regard any evidence which the engineer or architect may 
give before them, as to the value of the work performed, as 
of no more weight than that of any other expert witness. 8 

And where the contract becomes inoperative, through 
the exercise, by the employer, of a right reserved to him,, 
to cancel the contract, the right may accrue to the con- 
tractor to recover compensation, as upon a quantum meruit, 
for the work already performed, unless, by the contract, 
some other mode be expressly or impliedly provided for 
securing to him compensation in respect of such work. In 
the case of Scott v. Corporation of Liverpool* the contract 
expressly provided that, in the event of the contract being 
.determined by the employer, the engineer should fix and 
determine what amount (if any) was reasonably earned 
by the contractor, in respect of the work actually done, 
and materials, implements, and tools, provided by the 
contractor and taken by the employer. The determination, 
by the engineer, of the amount to be paid to the contractor, 
in such case, operated as the completion of the definition 
of the employer's undertaking in respect of compensating 
the contractor, for the work performed, and for his pro- 
perty taken. 

A provision for the ascertainment, by the engineer or 

* See Wharton's Law Lexicon nnder the title " Quantum Meruit" 

* See the ease of Boider v. Bay (1890), 40 Mo. Appeals, 235. 
4 (1858), 28 L. J. (N. S.) 230. 
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architect, or in any other specified manner, of the amount 
to be paid to the contractor in the event of the contract 
being cancelled by the employer in the exercise of a right 
reserved to him, would not be operative upon the contract 
being put an end to, not by the exercise of such right by 
the employer, but through the exercise, by the contractor, 
of the right which, by reason of the wrongful act or default 
of the employer, accrued to him to elect to regard the 
contract as rescinded. 

A provision, in the contract, for the employer to have 
the power to take the work out of the contractor's hands, 
and to complete it at his expense, does not involve the 
cancellation of the contract, but the fulfilment of it at the 
expense, and for the benefit, of the contractor. 

The contractor, upon the work being taken out of his 
hands, does not, under such a provision, acquire the right 
to be paid for the work which he has already performed, 
because the right to receive the benefit of the contract price 
upon the completion of the work, at his expense, is pre- 
served to him, and he, upon such completion, is to be 
entitled to be credited with that price, and be paid any 
surplus of such credit over the amounts with which he is 
debited in the prosecution of the work, at his expense. 6 

If the contract contain provision for the employer to 
take possession of the plant, tools, and implements, of the 
contractor, as well as of the work, upon unsatisfactory 
progress being made in the prosecution of the work, the 
intention will not be deemed to be that the contractor is to 
lose the benefit of the value of his property so taken. 
Whether his right be, to be paid, or to be credited, such 
value, may depend upon whether, upon the work being 
taken out of his hands, the contract is to be cancelled, or 
to be prosecuted at his expense. 

If, under the provisions of the contract, the work, upon 
being taken out pf the contractor's hands, is to be com- 
pleted at his expense, he, upon such completion, becomes 

5 See the ease of Ranger v. Grand Cheat We&tem Railtoay Company 
(1854), 5 H. L. 72. 
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entitled to be credited with the price stipulated for the 
completed work, while being debited with the expense of 
completing it. But if the employer, or the engineer or 
architect acting upon his behalf, instead of so causing the 
work to be completed according to the contract, should 
carry it on in deviation from the contract plans and speci- 
fication, so that no expenditure made in such prosecution 
of the work could be shown to have been incurred in a 
performance or completion of the work in accordance with 
the contract, not only might the contractor be entitled to 
be credited with the contract price of the work without the 
engineer or architect's certificate of the completion of the 
work, 6 but the employer might be unable to make, or to 
substantiate, any counter charge as for expenses incurred 
in a completion of the work under the provisions of the 
contract. In such a case the work performed, not being 
in prosecution of the contract work, might only be capable 
of being deemed to have been carried on at the contractor's 
expense, under the provisions of the contract as to extra 
work, if at all. 

Where the contract preserves to the contractor the 
benefit of the contract, by providing that, upon the work 
being taken out of his hands, it shall be completed at his 
expense, by the employer, it is rather a breach of trust 
than a breach of contract that is involved in the failure of 
the employer to so complete the work. 

The question may arise as to whether the employer, or 
his agents, can, by not prosecuting the work to the com- 
pletion authorized by the contract, deprive the contractor 
of the right which would have accrued to him upon the 
completion of the work under the provisions of the con- 
tract, the right to be paid, or to be credited with, the price 
fixed for such completion. 7 The employer may, by his 
own act, or by that of his agent, of deviation from the con- 
tract, deprive himself of the right to charge, to the account 
of the contractor, the expenses incurred in carrying on the 

• See the case of Pauley v. Turnbtdl (1861), 3 Giff. 70. 
7 Ibid. 
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work in a manner involving such deviation ; bat he may 
have no power, thereby, to deprive the contractor of the 
right which would have accrued to him if no such deviation 
had been made, the right to be, upon the completion of 
the work, credited with the price specified for such com- 
pletion. 

The principle cannot be too clearly kept in view, that it 
is through the operation of the provisions of the contract, 
that the contractor's right to payment for any labour r 
being, under the contract and hence at the request of the 
employer, expended in the work, or any materials being 
used in the work, does not arise according as such labour 
is expended, or materials used, but is postponed until the 
work is completed, or until the engineer or architect 
certifies the whole work to be completed to his satisfaction 
and approval, or until the occurrence of any other event 
upon which the contractor's right to payment is stipulated 
to only arise. As soon as any new agreement of the 
parties, or wrongful act or default of the employer, operates 
to render it impossible that the event, upon which the 
contractor's right to be paid was stipulated only to arise, 
shall ever occur, the postponement of his right to be paid 
for the work which he has already performed, ceases. If, 
by the new agreement of the parties, or by the wrongful 
act or default of the employer, it becomes impossible thai 
the engineer or architect shall ever be able to so certify aa 
to entitle the contractor to payment under the provisions 
of the contract, the postponement of his right to be paid 
for the work which he has already performed, ceases, and 
that right accrues to him, unless the contract provides- 
otherwise. 

In order that the provision that the engineer or 
architect's certificate of the satisfactory completion of 
the whole work, may be a condition precedent, not only 
to the contractor's right to be paid the contract price of 
the work, but also to his right to receive any part of that 
price, or any payment whatsoever, for his work, his right 
to earn the contract price must remain operative until 
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his right to be paid such price matures. If, although 
the contract stipulates that the engineer or architect's 
certificate that the whole work has been completed to his 
satisfaction and approval shall be a condition precedent 
to the contractor's right to be paid the price specified in 
the contract, or the price to be ascertained in the manner 
specified in the contract, yet a time for payment of such 
price is, by the contract, fixed, not by reference to the 
time of such completion, or of the granting of such cer- 
tificate, but by reference to the calendar, a certain date 
being specified for such payment, the postponement of the 
right of the contractor to be paid for the work which he 
shall, by such date, have actually performed, does not 
extend beyond the date so specified for payment. 

In such case, the contractor's right, whatever it may 
be, arises upon the date specified for payment, and so 
must be determined as it existed upon that date. His 
right, upon that date, is not a right which is to mature 
in the future, but is a right which has then already 
matured. If, having performed the greater portion of the 
work, he is not, at that date, entitled to any payment 
whatsoever for the work, it must be because the under- 
standing of the parties is deemed to have been that unless 
he should have so fulfilled his undertaking as to have, 
by the time specified for payment, become entitled to be 
paid the entire price for the work, he should, for ever, 
forfeit all right to any payment whatsoever, for the work 
which he should have actually performed. Such might 
be the intention of parties in entering into a contract, 
but it would not be deemed to be so, unless expressed in 
language which would admit of no more reasonable in- 
terpretation. 8 It is much more reasonable that parties 
should be deemed to have intended that the ordinary legal 
•consequences of a breach of contract should attend a 
failure on the part of the contractor to complete the work 
by a specified date, and that he should so be obliged to 

• See the remarks of Tindall, G.J., in the case of Lucas y. Godwin (1837), 
S Bing. N. 0. 737. 
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compensate the employer in damages for the injury sus- 
tained through such default, than that they should be 
regarded as having intended that, in the event of the work 
being, in any respect, still incomplete on the day specified 
for completion, the contractor should forfeit all right to 
payment or compensation for the work which he should, 
by that date, have actually performed, as well as the right 
to continue the work to completion so as, subsequently, to 
become entitled to the payment of the price of such 
completion. 

No difficulty arises as to the intention of the parties, 
where the time for payment is only defined with reference 
to the time of the completion of the work, or with reference 
to the time of the engineer or architect certifying the 
satisfactory completion of the work. If the employer's 
undertaking is, that he shall pay the contractor for the 
work, so soon as the engineer or architect shall certify its 
satisfactory completion, or a certain length of time after 
such certificate shall be made, the obvious intention is 
that the time for payment is to depend entirely upon the 
time at which the certificate of completion is granted. 
And such intention is rendered no less manifest, by reason 
of the express undertaking of the contractor being to com- 
plete the work by a specified date. There is no warrant 
for inferring that because a certain date is specified for 
the completion of the work, and the employer's under- 
taking is to pay upon the completion of the work, or 
upon such completion being certified by the engineer or 
architect, therefore the intention is that his obligation, in 
respect of payment, is to mature upon the date fixed for 
completion, or at a reasonable time after that date. Upon 
the contrary, the usual intention of the provision making 
the engineer or architect's certificate of the satisfactory 
completion of the work, a condition precedent to the obliga- 
tion of the employer, and to the right of the contractor, in 
respect to payment for the work, is to prevent any such 
obligation or right from maturing at any particular date, 
and to prevent the time, of such obligation or right coming 
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into existence, being determinable, otherwise than with 
reference to the time at which such condition precedent 
shall have been fulfilled. Each party must perform his 
own undertaking, or he may be forced to make good his 
default by compensating the other party, in damages, for 
the injury sustained through such default. The contractor 
must either complete the work by the date at which he 
undertook to do so, or he may be forced to compensate the 
employer, in damages, for the delay in such completion. 
The employer must fulfil his own undertaking, or make 
compensation in damages for his default. If his under- 
taking is only to pay when the engineer or architect shall 
certify, the completion of the work, or that a stated amount 
has become due to the contractor, he cannot be in default 
in respect of the fulfilment of such undertaking, until the 
certificate of the engineer or architect has been made. 
The certificate is, in such a case, a condition going to the 
contractor's whole right of action, since there can be no 
breach of a contract undertaking until it has taken effect 
as a present obligation and that obligation is unfulfilled, 
unless the party bound has done something which will for 
ever render his undertaking incapable of fulfilment. 

The intention that the contractor's right to be paid a 
price, fixed by the contract, or to be ascertained under the 
provisions of the contract, should only arise upon the 
certificate of the engineer or architect, is not inconsistent 
with an intention that he might, at a certain date, become 
entitled to be paid an amount less than that price, 9 without 
such certificate. If the former intention were made 
manifest by express provision, the latter intention might 
be incapable of being implied. But both intentions may 
be made manifest by the express provisions of a contract, 
where the parties, while stipulating for such certificate as 
a condition precedent to the contractor's right to be paid 
the contract price of the work, also, by their contract, 
define the time for payment, not with reference to the 
time of the engineer or architect's so certifying the 

• See tie case of Thornton v. Place (1832), 1 M. & Bob. 218. 
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completion of the work, but by specifying a certain day 
for payment, by reference to its date in the calendar, 1 or 
by reason of their specifying a certain mode for payment 
which, being only capable of operation within a certain 
time, cannot be deemed to have been intended to be subject 
to delay beyond that time, awaiting the certificate. 8 

Where a certain date is, by the contract, specified for 
payment, and there is also a provision that the engineer 
or architect's certificate that the whole work has been 
completed to his satisfaction and approval shall be a 
condition precedent to the contractor's right to be paid for 
the work, the latter provision must be interpreted in a 
manner which is consistent with the intention which the 
parties are to be deemed to have had in specifying the 
certain date for payment. There is no conflict between 
these two provisions. They do not even require to be 
regarded as operating in limitation of each other, in order 
to be reconciled. The intention which is consistent with 
both of such provisions is that, upon the date specified for 
payment, the contractor's right to payment accrues, but he 
is not then to be entitled to be paid the full contract price 
of the work unless the engineer or architect shall have 
certified that the work has been completed to his satisfac- 
tion. The provision requiring the engineer's or architect's 
certificate of the satisfactory completion of the work is not 
a condition going to the contractor's whole right to pay- 
ment, or to his whole right of action for non-payment, 
since, upon the date specified for payment, his right to 
payment, of whatever may be the amount which he may 
prove entitled to receive, arises. 

In the case of Lucas v. Godwin? it was pointed out by 
Tindal, G.J., that the work was to be done and payment 
for it to be made at a time which had expired before the 
action was commenced, and therefore that the plaintiff, the 
contractor, was entitled to sue upon the general counts for 

1 See the case of Lucas v. Godwin (1887), 3 Bing. N. C. 737. 

* See the case of Dallman v. King (1837), 4 Biog. N. C. 105. 

* C1837), 3 Bing. N. C. 737. 
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work, and labour, and materials. He said that in all such 
cases, the plaintiff was entitled to do so, unless there was 
something express or implied in the contract, to show a 
condition which goes to the whole right of action. 

And in the case of Thornton v. Place,* which was an 
action brought to recover the balance of an account for 
work, and labour, and materials, Parke, B., instructed the 
jury that when a party engages to do a certain work, on 
specified terms, and in a specified manner, but in fact does 
not perform the work so as to correspond with the specifi- 
cation, he is not, of course, entitled to recover the price 
agreed upon in the specification, nor can he recover 
according to the actual value of the work, as if there 
had been no special contract ; but what the plaintiff is 
entitled to recover, is the price agreed upon in the specifi- 
cation, subject to a deduction, and the measure of that 
deduction is the sum which it would take to alter the work 
so as to make it conform to the specification. 

In some cases, where, by the contract, the work was to 
be performed to the approval of a certain person, and his 
approval was made a condition precedent to the con- 
tractor's right to payment, and where it was deemed to be 
impossible that the parties should have intended that, upon 
the approval being withheld because of a defect, however 
trifling, in the completion of the work, the contractor 
should lose all right to payment for the work which he 
should have actually performed, discussion has taken place 
as to whether there was not a distinction between c&ses 
where it was the » employ er, and cases where it was an 
engineer, or architect, or surveyor, who was to approve of 
the work, and as to whether such distinction did not 
involve, that while an engineer, or architect, or surveyor, is 
only bound to act in good faith in the exercise of the 
function of approval or disapproval of the work, the 
employer, if such function be committed to him, must 
exercise it in a reasonable manner. 5 It is submitted that 

4 (1832), 1 M. & Rob. 218. 

4 See the case of DaUman v. King (1837), 4 Bing. N. C. 105. 
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the question as to whether the function of approval of the 
work is to be exercised reasonably, or merely with good 
faith, depends, not so much upon whether it is the 
employer or another person who is to exercise it, as upon 
whether, under the contract, the right of the contractor to 
receive payment is to arise within a certain time, or must 
await the completion of the work to the approval stipulated 
for. If a time for payment be specified by its date in the 
calendar, as in the case of Lucas v. Godwin? or be fixed by 
reason of a provision that it is to be effected by a deduction 
from an indebtedness from the contractor to the employer, 
or from a lessee to a landlord, which shall fall due at a 
certain date, as in the case of Dattman v. King, 1 the 
intention must be deemed to be that when the time so 
fixed for payment may afrive, any defect existing in the 
completion of the work to the approval stipulated for, shall 
operate by way of causing a deduction from the amount 
which the employer has undertaken to pay to the con- 
tractor, or to suffer the lessee to retain, since it cannot 
operate in the way of delaying the right to payment, 
beyond the time at which that right is, by the contract, 
stipulated to arise, or is only capable of being exercised. 

A provision that the engineer or architect's certificate 
that the work has been completed to his satisfaction and 
approval, shall be a condition precedent to the contractor's 
right to be paid the contract price of the work, may be 
only intended to indicate that such right shall not arise 
before such certificate shall be made. The intention of 
such provision may be merely of such negative character, 
leaving, with the exception involved in such negation, 
full scope for the affirmative provisions of the contract as 
to the time at which the contractor's right to payment is 
to arise, or is to be carried into effect. If there be an 
affirmative provision that the contractor's right to pay- 
ment is to arise upon a certain date, or is to be effected by 
a deduction from a sum becoming due at a certain time, 

• (1837), 3 Bing. N. C. 737. 
7 (1837), 4 Bing. N. 0. 105. 
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from him to the employer, and when the time, at which 
such right is so stipulated to arise, arrives, the work shall 
not have been so approved of as to entitle the contractor 
to payment of the full contract price, it may be for a jury 
to determine what amount is to be recovered by the 
contractor, as being the balance of the price stipulated for 
the completion of the work to the requirement of the 
contract, after deduction of the sum which they regard as 
that which would be required to carry the work to com- 
pletion. 8 In estimating such deduction, a jury may have 
to be guided by what they consider the employer, or the 
engineer, or architect, or surveyor, or whoever was to 
exercise the function of approving of the work, might 
reasonably exact in the exercise of such function. There 
would be nothing to prevent an employer having the 
intention of reserving to himself the right to give full 
scope to his most fastidious taste, when stipulating that 
the work should be performed and completed to his 
satisfaction and approval. The contractor would, in such 
a case, only have to demand a price which would be a 
sufficient consideration for his concurrence in such inten- 
tion, and, under their agreement, the employer might be 
only bound to act in good faith in determining to grant or 
to withhold his approval. A jury might, however, more 
readily deem an employer as having acted in bad faith in 
refusing to approve of work than they would an engineer 
or architect who had no interest in the work, beyond that 
due to his employment. 

• See the case of Thornton v. Place (1832), 1 M. & Bob. 218. 
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CHAPTER VI. 

FUNCTIONS OP THE ENGINEER OR ARCHITECT, IN THE ENFORCE- 
MENT OF DILIGENCE ON THE PART OF THE CONTRACTOR, 
AND IN REMEDY FOR THE WANT OF DILIGENCE. 

Section I. 
Of such Functions Generally. 

Owing to the magnitude of the interests involved, or to 
the necessity of the work being ready for use at a certain 
time, or to stipulations as to time in Acts of Parliament, 
or in charters, or to the obligation of the employer to 
other persons or bodies, it is often of the utmost import- 
ance that absolute safeguards should be provided in the 
contract, against the contractor being permitted to retain 
control of the prosecution of the work after it has become 
apparent that a more vigorous prosecution will be necessary 
to make sure that a default shall not be made in the 
completion of the work by the time specified for completion. 

Bonds with sureties, or even the undertaking of the 
contractor, under the contract itself, may afford a means of 
compensation to an employer for a default of the contractor 
in the completion of the work by the time specified ; but 
where the circumstances are such, that the employer 
cannot trust merely to a right to compensation for such 
default, but must take care that no such default shall be 
made, he usually insists upon a stipulation being made in 
the contract, that upon the engineer or architect certifying 
that the contractor is not making due or satisfactory 
progress in the prosecution of the work, he shall have the 
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right to take the work out of the contractor's hands, or to 
employ workmen at his expense, and to take possession of 
any plant, tools, or implements, or materials, which the 
contractor may have upon the work, and to carry on and 
complete the work at his expense, or to cancel the contract. 

Such rights, being intended to guard against a default 
being made in the performance of the contractor's under- 
taking, are to be distinguished from rights which afford a 
remedy for such a default. 

Sometimes, instead of such provisions reserving to the 
employer the right to take the work out of the contractor's 
hands, or to assume control of it, so as to avoid a default 
in the completion of the work by the time specified, the 
contract contemplates the contractor being left to prosecute 
the work to completion, whether he complete it by the 
specified time or not, and provides for the employer, by 
his own act, or by the act of his agent, to avail himself of 
a remedy for a delay in the completion of the work, by 
way of deducting, from any moneys becoming due to the 
contractor, a certain sum per day, or per week, or per 
month, for every day, week, or month, that the completion 
of the work shall be delayed beyond the date specified 
for completion. 

As all such rights, which so arise by express stipulation 
in the contract, are contract rights, and as such, whether 
they be stipulated to arise upon a default being actually 
made, or for the purpose of avoiding a default, they are to 
be distinguished from the rights which arise, not by the 
stipulation of the parties, but by law, upon a default being 
made in the fulfilment of the contract undertaking, as 
that undertaking is operative in the intention of the parties, 
as manifested in the true interpretation of the entire 
contract. 

Frequently, expedition is sought to be secured by a 
stipulation in the contract, or in a supplementary agree- 
ment, that the contractor shall receive, as a bonus for 
expedition, an additional sum for the completion of the 
work at a certain date prior to the time by which he, 
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by the contract, binds, or has bound, himself to complete 
it, or an additional sum, for every day, week, or month, that 
the date of actual completion shall precede the date by 
which he is so bound, by the contract, to complete the 
work. 

A railway company may be obliged, by its charter, or 
by an agreement with another company, to have its line of 
railway completed and open for traffic on, or before, a 
certain date, and so may feel compelled to make provision, 
in any contract which it makes for the construction of its 
railway, for powers to take the prosecution of the work 
out of the hands of the contractor, at a few hours' notice, 
even upon the slightest doubt arising in the minds of its 
officers as to his progress being sufficient to ensure com- 
pletion by the date fixed therefor. If the chief contractor 
be bound by such provision in his contract with the 
company, he must, in prudence, make equally stringent 
reservation of powers to himself in any sub-contracts 
which he may make for the prosecution of the works. The 
courts fully appreciate that one party may, himself, be 
so bound to time, in his obligations to others, that it is 
imperative that he should retain, absolutely within his 
own control, the determination as to whether he shall 
exercise a power provided in the contract, to prevent a 
default, as to time, by the party, to whom, he is, by a 
contract, committing the performance of his undertakings. 

In reference to such provisions, Cockburn, C.J., in the 
case of Stadhart v. Lee, 1 pointed out that while it was to 
be intended that a party only meant to secure what was 
reasonable and just, yet where, from the whole tenor of 
the agreement, it appeared that however unreasonable and 
oppressive a stipulation or condition might be, one party 
intended to insist upon, and the other to submit to, it, a 
court of justice could not do otherwise than give effect to 
the terms which had been agreed upon between the parties. 

Bights stipulated in the contract to arise upon the con- 
tractor's failure to make due progress in the prosecution 

1 (1863), 3 B. & S. 864. 
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of the work, which, under the contract, he has undertaken 
to perform, are not the primary intention of the contract, 
but constitute contract undertakings, or limitations of 
contract undertakings, in the alternative to the fulfilment 
of the primary intention, which is the due prosecution of 
the work, and the due fulfilment of his engagements, by 
the contractor. 

Whatever may be the language of such provisions, for 
powers operating in the alternative to the fulfilment of the 
primary intention of the contract, the end which is, by 
them, sought to be attained, is to be kept in view in 
determining the effect of the exercise of such powers. 
When that end is attained, the purpose and intention of 
the parties, in making the provision, is fulfilled, and the 
provision may be held to have no further operation, or to 
imply counter rights, so far as the exercise of the rights 
provided, brings a benefit to the party exercising them, 
beyond the accomplishment of the purpose for which the 
provision was intended. 

In the case of Ranger v. Great Western Railway Com- 
pany? as the contract obligations were not to cease when 
the company should take the works out of the contractor's 
hands, and take possession of his plant, for his default 
of diligence, but the company was to carry on, and to 
complete the work, at his expense, the Court regarded the 
provision as to taking the plant, as made for the purpose of 
the accomplishment of that end. An account of the value 
of the plant seized, was therefore decreed to the contractor, 
notwithstanding that, in the contract, it was stipulated 
that the plant, when seized, should become the absolute 
property of the company. 

The first and most important thing to be considered 
with regard to such provisions is as to whether their 
purpose is to bring about the fulfilment, or the abandon- 
ment, of the contract. It is true the provision very often 
purports to give the employer the right, upon taking the 
work, to elect to cancel the contract, or to complete the 

8 0854), 5H. L. C. 72. 
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work at the contractor's expense. Yet no two things can 
be more distinct than the cancellation of a contract, and its 
enforcement. A right to elect between them is a right to 
pursue one or the other, but not both. It does not involve 
a right to complete the work at the expense of the con- 
tractor, otherwise than in accordance with the contract. 
If the work is to be completed at the contractor's expense, 
all questions as to compensation for the work already 
performed, and all questions as to moneys retained, or 
unpaid to him, and as to the value of any implements or 
materials which may be taken from him, may well remain 
in abeyance until the contract works have been completed, 
and the expense of such completion ascertained, and a 
final settlement of the account is being made between the 
parties. But if, on the exercise of the right to take pos- 
session of the work, the contract is to be cancelled, then 
there is to be no completion of the work under it, and so 
the intention that the right to any remuneration for any 
work performed, should be or remain, merged in the right 
to receive payment of the price of the whole work, upon its 
final completion, ceases to be operative. The provision 
for such payment of the whole price, under the provisions 
of the contract, can only be deemed to have been intended 
to be operative in the event of the power to cancel the 
contract not being exercised. The necessity is therefore 
apparent of the parties expressly providing in their con- 
tract, for the manner in which the contractor is to be 
compensated for the work which he shall have performed 
up to the time at which the right to take the work out 
of his hands may be exercised, as well as for the value 
of any plant or materials taken from him, unless they 
intend that there may be an implied obligation of the 
employer to pay to the contractor a reasonable price, to 
be fixed by a jury, for the work performed, and for the 
property seized. 

As the purpose for which rights are stipulated to accrue 
to the employer, upon insufficient progress being made in 
the prosecution of the work by the contractor, usually, is to 
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afford the employer a better security against delay in com- 
pletion of the work than would be afforded by the remedial 
right, arising by law, to recover compensation in damages, 
it may not be the intention that every default of the em- 
ployer which contributes to the delay in the prosecution 
or completion of the work, should defeat the right so 
stipulated. 

The case may be different with regard to the right to 
deduct and retain penalties for a delay in the completion 
of the work. Such a right, though a right arising by 
express stipulation in the contract, not being intended 
to prevent default, but merely to fix the measure of com- 
pensation for default, and to enable the employer, by his 
own act, or by that of his agent, to obtain compensation, 
instead of having to avail himself of the right afforded 
him by law, to recover compensation, to be fixed by a jury, 
the intention of the parties may, well be deemed to be, that 
it should not be operative if a portion of any delay in the 
completion of the work should be caused by a default upon 
the part of the employer. A single day's delay, occasioned 
by a default of the employer, might, by exposing the work, 
in a less complete state, to a storm or flood, be the cause 
of many days' delay in the completion of the work, and the 
intention of the parties could not be deemed to be that 
such a fact should not be capable of being taken into con- 
sideration in determination of the measure of the remedy 
available to the employer for a default of the contractor, 
or of the remedy available to the contractor for the default 
of the employer. Yet, as under a provision for a certain 
rate per day, or per week, or per month, for every day, 
week, or month, that the completion of the work should 
be delayed beyond a date specified for completion, the fact 
of £ portion of the delay having been caused by a default 
of the employer, and of another portion of the delay having 
been due to causes which would not have been active if it 
had not been for the delay for which the employer was 
responsible, could have no operation in apportionment of the 
delay, such fact could only have effect, either in rendering 
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the whole provision inoperative, or in a determination, 
to be- made by a court, as to whether the employer's 
exercise of the power under such provision was so far 
consistent with the remedial rights of the parties, as to be 
sustainable, or was so inconsistent with such remedial 
rights, as to require to be undone, or to be compensated 
for in damages, in the administration of such remedial 
rights. 

The very fact that compensation in damages may be 
obtained, through the courts, for the exercise of a contract 
right stipulated to arise upon a certain default, if such 
right only accrued through the default of the party exer- 
cising it, 8 may be a good and sufficient reason why the 
purpose, for which the right was stipulated, should not, 
except at the will of the party to whom such right was to 
accrue, be defeated by reason of such default. 

It is not as an arbitrator determining as to defaults of 
the employer, or as to the rights or disabilities arising 
thereon, that the engineer or architect is to be regarded 
as having abstained from exercising a power to certify, that 
the contractor was not making satisfactory progress, or 
that he was not exercising sufficient diligence in the prose- 
cution of the work, or that a deduction, as for penalties 
incurred, was to be made from the amount becoming due 
to him. A power to make a certain determination by a 
certificate does not necessarily involve a power to make a 
contrary determination, or any determination whatsoever, 
by making no certificate. It might be at the request of 
the employer, or in his interest, that the engineer or 
architect should abstain from making such certificate, or 
because the intention that the right should be exercisable 
was only capable of being deemed to be operative in the 
event of another right, provided in the contract, not being 
exercised, which had been exercised. The engineer or 
architect is not to be unnecessarily regarded as having 
made an attempt to make a judicial determination without 

* See the case of Macintoth v. The Midland Counties Railway Co. (1845), 
14 M. & W. 548. 
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a judicial inquiry, and even without any request of the 
parties for such inquiry or determination. 4 

As all provisions for the enforcement of diligence upon 
the part of the contractor, in the prosecution of the work, 
and for affording a remedy for a want of diligence, have 
reference to the undertaking of the contractor as to the 
time at which he is to complete the work, his obligation as 
to time, and the manner in which he may acquire a right 
to an extension of time, will now be considered. 

It has already been shown that where the employer's 
only undertaking as to payment for the work is, that, upon 
the engineer or architect certifying that the work has been 
completed to his satisfaction and approval, the contractor 
shall be paid a price specified in the contract, or the 
amount which the engineer or architect shall certify to 
have become due, and no time for payment is defined, 
otherwise than with reference to such certificate, the 
intention must be deemed to be that the work is to be 
prosecuted until such certificate shall be made, notwith- 
standing that a date specified for the completion of the 
work may have passed while the work was still incomplete. 
The completion of the work by the date specified in the 
contract for completion, is the contractor's undertaking, 
and he is in default if the work be not completed by that 
date. The time which elapses, between that date, and the 
date at which the work is actually completed, is the delay 
in completion, and is the measure, in point of time, of the 
contractor's default. For the injury which the .employer 
sustains by reason of that default, the law gives him the 
right to recover compensation in damages. In the adjudi- 
cation of the remedial rights arising by law, the principle 
is maintained, that a party cannot be permitted to take 
advantage of the non-fulfilment of a condition which he 
has wrongly prevented being fulfilled. To the employer's 
action for damages for a delay in the completion of the 
work, a default upon his own part operating in hinderance 

4 See the case of Lawson v. Wallasey Local Board (1883), 48 L. T. Reports 
(N. S.), 507. 



ENFOBCEMENT OF DILIGENCE. 143 

of the prosecution of the work, would afford a good defence. 
So also such default might afford a good reply upon the 
part of the contractor, if to his action for recovery of the 
contract price, or of an unpaid balance of it, the employer 
should set up, as a defence, the right to deduct and re- 
tain penalties stipulated in the contract for a delay in 
completion. 

The intention of a contract, which postpones all right 
of the contractor to payment, until the engineer or archi- 
tect shall certify the satisfactory completion of the work, 
being that the work shall be prosecuted to such comple- 
tion notwithstanding that the date specified for completion, 
in the contract, may have passed, there remains, upon the 
contractor being, by reason of a default of the employer, 
relieved of the obligation to complete the work by the 
specified time, an undertaking to complete it within a 
reasonable time, unless the contractor exercises the 
right to elect to treat the contract as rescinded, and so to 
abandon any further prosecution of the work under it. 

For a determination as to whether the contractor has 
completed the work within a reasonable time, or whether 
he is exercising such diligence as will secure the com- 
pletion of the work within a reasonable time, the provisions 
of the contract, with reference to a completion by the 
specified time, have no operation. When a contract 
obligation is, or becomes) to do that which shall constitute 
such a fulfilment of the contract undertaking as is reason- 
able, the determination as to whether the obligation has, 
or has not, been fulfilled, is not for a party, nor for his 
agent, but for a jury. 

The right of the employer, to. have the work completed 
by the time specified in the contract for completion, is so 
sensitive to defeat through any default upon his part 
operating to delay the contractor in the prosecution of the 
work, or through a waiver involved in the exercise of a 
power to require, inseparably intermixed with the contract 
work, the performance of extra work which the contractor 
has not undertaken to complete by the specified time, and 
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the effect of such defeat being to leave the contractor only 
bound to complete the work within a reasonable time, if he 
be bound to complete it at all, the employer is usually very 
ready to have provision made, in the contract, for the 
engineer or architect to have the power to grant the 
contractor an extension of time for the completion of 
the work. Such a provision may have the appearance of 
being one favourable to the contractor. It was, in the 
case of Lawson v. Wallasey Local Board, 5 so regarded, 
because it might be the means of remitting the penalties, 
prescribed by the contract, for a delay in the completion of 
the work, beyond the time specified, in the contract, for 
completion. But such a provision may have quite a 
different aspect when, as is usually the case, it is coupled 
with the stipulation that all the provisions of the contract, 
with reference to the completion of the work within the 
time specified therein for completion, shall be applicable 
to the completion within the time, as it may, under the 
provisions of the contract, be extended. 

Upon the contractor being, by reason of a default of 
the employer, or of extra work being required of him, 
released from the obligation to complete the work by the 
specified time, and only bound to complete it within a 
reasonable time, a request that he should enter into an 
obligation to complete the work within a time, to be fixed 
by the engineer or architect in thfe exercise of a power to 
grant an extension of time for the completion of the work, 
would, in effect, be a request that he should give up the 
right to have, for the performance and completion of the 
work, a time which a jury should deem reasonable in view 
of all the circumstances attending such performance and 
completion, including any unusual inclemency of the 
weather, or any accident. The contract, therefore, fre- 
quently purports to provide that the contractor shall be 
bound to accept any extension of time that may be granted, 
not only as fixing the time for the completion of the work, 
but also in compensation for any delay which he may 

4 (1883), 48 L. T. Reports (N. S.), 507. 
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suffer from any cause for which the employer may be 
responsible. 

The control of the engineer or architect, as to the time 
at which the work is to be completed, is frequently sought 
to be maintained, by the contractor's undertaking being, 
that unless an extension of time for the completion of the 
work shall be granted under the provisions of the contract, 
he shall complete the work by the specified time, and that 
in the event of an extension of time being so granted, 
he shall complete the work by the time fixed by such 
extension. 

Where the provisions of the contract purport to make 
it optional with the engineer or architect to grant an 
extension of time, which, it is stipulated, must be accepted 
by the contractor, as compensation for any delay for 
which the employer may be responsible, as well as in 
definition of the time within which the work is to be 
completed, a distinction may be necessary to be observed 
as to a default of the employer, which merely operates 
to delay the contractor in the prosecution of the 
work, and a default which causes him to sustain other 
injury. 

A stipulation by a party that a breach of his contract 
undertaking shall not be attended by the legal effect of a 
breach of contract, is in the nature of a derogation from 
his contract undertaking. Of course, if a party insists 
upon a stipulation being made in a contract, that a default, 
upon his part, as to time, in the fulfilment of his under- 
taking, shall be compensated for, not in damages, but in 
additional time being granted for the fulfilment of the 
other party's undertaking, and that other party agrees to 
such stipulation, and they cause it to be inserted in the 
contract which they enter into, such provision being 
capable of being deemed to operate in modification of 
their respective undertakings, is not necessarily to be 
regarded as being in derogation of the contract. Tet, in 
considering the operation of such provision, it may be 
necessary to remember that, in the absence of stipulation 

L 
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to the contrary, the legal effect of a default of the employer, 
which operates to hinder the contractor in the performance 
of the work, is to release him from the obligation of his 
undertaking to complete the work by the date specified for 
completion, and to leave him only bound to complete it 
within a reasonable time, if at all, and further to consider 
whether the contractor has so bound himself, that the 
release does not accrue to him with such, its full legal 
effect, but only with the effect that he remains bound to 
complete it within the time to be fixed by the engineer 
or architect in any extension of time which he may think 
proper to grant. 6 

In the administration of justice by the courts, a breach 
of contract, besides causing a right to accrue to the party 
who has thereby sustained injury, to be compensated in 
damages for such injury, may also have the effect of 
absolving him from the obligation of his undertaking, to 
the operation of which, the fulfilment of the undertaking, 
in the performance of which the default was made, was 
a condition precedent. It may be with regard to the latter 
effect of a default upon the part of the employer, that 
operation is to be given to a stipulation, that should the 
contractor be subject to any delay from any cause for 
which the employer may be responsible, he shall be en- 
titled to such an extension of time as the engineer or 
architect shall, by a writing signed by him, and purporting 
to extend the time for completion of the work, determine. 
An extension of time so granted by the engineer or archi- 
tect, under such a provision, even if the contractor were 
bound to accept it, or if he did accept it, might merely 
operate to preserve to the employer the benefit of a right 
to have the work completed at the time specified in the 
contract, but amended by the extension of time granted, and 
to prevent the substitution of the mere right to have it 
completed within a reasonable time. Even an express 
provision, that a delay arising from any cause for which 

• See the case of BdberU v. Bury Commissioners (1870), L. B. 5 C. P. 
310. 
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the employer might he responsible should not be compen- 
sated for in damages, but only in an extension of time 
to be granted by the engineer or architect, might be made 
in view of the contract containing penalty clauses, and 
for the purpose of preserving them operative with regard 
to a delay in completion beyond the extended time, and 
not be intended to be applicable to any damages sustained 
by the contractor in consequence of the default upon the 
part of the employer, other than the delay to which he 
should be thereby subjected. The delay in the prosecu- 
tion of the work might be merely one, of many incidents 
of the default, and an express provision as to the manner 
in which the delay should be compensated for, might have 
no reference to any other of such incidents. 

A default of the employer, which operates to hinder or 
delay the contractor in the prosecution of the work, is 
usually a matter for a jury to determine, because the time 
at which the employer's undertaking, as involved in the 
reservation of rights to him, is to be performed, is usually 
not specified in the contract, but is left to be implied, and 
so his undertaking is to be performed within a reasonable 
time. Among such undertakings of the employer, may 
be that of giving the contractor access to the land upon 
which the work is to be executed, or to clear such land 
from obstructions, or to furnish materials for the work, 
or to cause some foundation work or substructure to be 
prepared for the contractor's operations, or to cause the 
position of the work, which is to be performed, to be 
marked out upon the ground, or to cause such work to be, 
by plans, and specifications, and directions, sufficiently 
defined to enable the contractor to know what he is 
required to do in the performance of his undertaking. 

If, then, the power provided by the contract, for the 
employer to take the work out of the contractor's hands, 
or to engage workmen at his expense, were only intended 
to be exercisable in the event of the employer being in 
no default in the performance of his own undertakings, 
which, though their non-fulfilment would delay the 
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contractor in the prosecution of the work, it was implied 
should be performed within a reasonable time, the deter- 
mination as to whether such power was exercisable, would 
be for a jury, because the engineer or architect would not 
have the power, without express provision to that effect, 
to determine as to whether the employer's undertaking 
to cause a certain thing to be done within a reasonable 
time was, or was not, fulfilled. 

To imply the condition, that only in the event of the 
employer not being in any measure responsible for a 
delay in the prosecution of the work, should he exercise 
a power stipulated in the contract to accrue to him, to 
take the work out of the contractor's hands, or to employ 
workmen at his expense, upon the engineer or architect 
certifying that insufficient progress was being made in 
the prosecution of the work, would be to deprive the 
parties of the power to make absolute safeguard against 
the work not being completed by a certain time. As it 
would be for a jury to determine whether a default had, 
or had not, been made by the employer in the fulfilment 
of that which he had undertaken to cause to be done 
within a reasonable time, and which was necessary to 
avoid causing a delay to the contractor's prosecution of 
the work, the parties could not well be deemed to have 
intended that the engineer or architect should assume to 
make such determination, only for the purpose that it 
might operate in defeat of the provision which they had 
expressly made, it being incapable of operating as an 
adjudication as to the default of the employer. 

A distinction is to be observed between the stipulation 
of a power, of the employer, to take possession of the work, 
and a power to take possession of the contractor's tools, 
plant, and implements, or of his other property. The 
employer, in insisting that the former power should be 
reserved to him by express stipulation in the contract, 
might have the intention that his right to exercise it, 
should not depend upon there being no default, upon his 
part, contributing to a delay in the prosecution of the work, 
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bat that for any such default he should merely be liable 
to make full compensation in damages, including, of 
course, those arising from his exercise of the power, if, 
in the determination of a court, it should be in conse- 
quence of that default that such power accrued to him. 
The contractor might concur in such intention, and so 
the provision might, with such intention, be made in 
the contract entered into. The very purpose of such 
provision might be, not only to guard against the work 
not being completed by a specified time through a lack 
of diligence upon the part of the contractor in the 
performance of his undertaking to complete it by that 
time, but also through his being, by reason of a default 
upon the part of the employer, relieved from that under- 
taking, and only bound to exercise diligence sufficient to 
complete it within a reasonable time. The reasonable 
intention of such provision might be that the power might 
be exercised upon the event, upon which it was stipulated 
to arise, and that, if it were through the wrongful act or 
default of the employer, or of his agents, that the right 
to exercise the power accrued to him, a recovery might 
be had from him, through the courts, in compensation 
for the injury arising from such wrongful act or default, 
including the damages sustained by the contractor through 
the employer's exercise of the power. 

Under such an intention, the contract providing a 
power for the employer to prevent the contractor carrying 
on the work when released from the obligation of his 
undertaking to complete it at the specified time, and 
when only bound to complete it within a reasonable time, 
it may be unnecessary to consider whether the engineer 
or architect, under a power to certify as to the sufficiency 
of the contractor's diligence to ensure a completion by 
the specified time, would have the power to certify as to 
the sufficiency of his diligence to ensure a completion 
within a reasonable time. The latter question might, how- 
ever, have to be considered with reference to the exercise 
of a right stipulated, for the employer to take possession 
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of the contractor's plant, tools, and implements, or of his 
other property; and a court might interfere to prevent 
the exercise of such right after the contractor only became 
bound to complete the work within .a reasonable time ; 7 
though it might be regarded as unnecessary that the 
jurisdiction of the court should be exercised to prevent 
the employer taking possession of the work, because 
compensation might be had in damages for the injury 
involved in such exercise, if it were wrongful. 8 

It might be said that compensation might be had in 
damages for the exercise of the right to seize the con- 
tractor's plant, tools, and implements, as well as for the 
exercise of the right to take the work out of his hands, 
if, in either case, such exercise were wrongful. But in 
the former case, upon the whole purpose intended to 
be affected by the provision, becoming incapable of taking 
effect, the contractor may have the right to have the 
courts exercise their jurisdiction to prevent an interference 
with his property, which he only agreed might be so 
interfered with, for the purpose of effecting that which 
there is no longer any operative intention to accomplish. 
With regard to the exercise of the right to take possession 
of the work, instead of permitting the contractor to prose- 
cute it to completion, and then taking it over, there is no 
deprivation of the contractor of any right which he has 
apart from the contract ; and so there may be no right 
requiring to be protected by interference of the courts by 
way of prevention ; a recovery, as in payment for work, 
or as in compensation in damages, affording, in such a 
case, an adequate remedy. 

When, in a contract for the performance of certain 
work, or of work which is to be defined in a certain pre- 
scribed manner, provision is made for the employer, or 

7 See the case of Walker v. London and North- Western Railway Company 
(1876), 1 0. P. D. 518. 

1 See the judgment delivered by Lord Chancellor Oranworth, in the 
House of Lords, in the case of Ranger v. Great Weetern Railway Company 
(1854), 5 H.L. C.72. 



ENFORCEMENT OF DILIGENCE. 151 

for an engineer or architect acting upon his behalf, to 
require the contractor to perform such extra work as may 
be ordered in a certain manner, it is not to be implied 
that the contractor .undertakes to complete such extra 
work at any particular time, but only within a reasonable 
time. Of course, if the parties make express provision 
fixing the time, within which, such extra work is to be 
completed, or express provision affording a means of 
fixing such time, there is no room for an implication as 
to when the extra work is to be completed ; though there 
may be room for the implication that the power, to require 
the performance of extra work, shall be exercised in a 
reasonable manner, so that the quantity of work, at any 
time ordered, must be reasonable in view of the time 
which the date of such order, leaves available for its 
execution. 

A very common defence of contractors to an alleged 
default as to time in the performance of the contract work, 
or a very common reply, upon their part, to a right set up 
by the employer, to retain penalties for such default, is 
that extra works were ordered, which it was agreed should 
be performed within a reasonable time, and which were 
so intermixed with the contract work that the latter could 
not be completed until they were also completed, as the 
employer well knew when such extra works were ordered, 
and that the whole work was completed within a reason- 
able time. 

The ground upon which a power is most frequently 
provided for the engineer or architect to grant an extension 
of time for the completion of the work, is the exercise of 
the power to require the contractor to perform extra work. 
Other grounds are also very frequently specified, but as it 
would always be in the power of the employer not to attempt 
to exact a completion by the specified time, without any 
express provision to that effect, the provision for the 
engineer or architect to have the power to extend the time 
for the completion of the work, usually involves a possible 
benefit to the employer, however such possibility may be 
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disguised, and the provision appear to be intended purely for 
an indulgence to the contractor. Other events or causes, 
enumerated as grounds upon which the engineer or archi- 
tect may have the power to grant an extension of time for 
the completion of the work, frequently appear to have been 
grouped with the ground of the requirement of extra work, 
in order that its reasonableness may aid, or divert attention 
from, their unreasonableness. Such may especially be 
the case where, among such other enumerated grounds, 
are found those which would constitute defaults of the 
employer, which would release the contractor from the 
obligation of his undertaking to complete the work by 
the time specified for completion, in the contract. 

Contractors often fail to appreciate that, after they 
have been hindered in the prosecution of the work by the 
default of the. employer, or of the engineer or architect, in 
providing the land, or plans, or directions, their position 
is stronger without an extension of time being granted 
under the provisions of the contract, than with it. They 
are apt to claim that an extension of time should be 
granted them upon the ground of the very default which 
has released them from the obligation to complete the 
work by the day fixed by the contract, and only left them 
bound to complete within a reasonable time. 9 

Where the contract places it in the discretion of the 
engineer or architect to grant an extension of time, he 
cannot, of course, be compelled to do so. If he could be 
so compelled, the granting of an extension of time would 
not be within his discretion. A circumstance which would 
tend to show the contractor to be entitled, as of right, to 
have an extension of time for the completion of the work, 
would tend to show that he was not under the necessity of 
having one granted him under the provision of a contract, 
which left it optional with the employer, or with the 
engineer or architect, to grant or to withhold an extension 
of time ; and would also tend to show that, if the engineer 

* See the case of Roberto v. The Bury Commissioners (1870), L. B. 5 G. P. 
310. 
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or architect should grant an extension of time, there would 
be no obligation upon the part of the contractor to 
accept it. 



Section II. 

Functions for the enforcement of diligence, as involved in the 
exercise of the right reserved to the employer, to put 
workmen upon the work at the contractor's expense, or to 
take the work out of his hands, and to take possession of 
his tools, plant, and implements, and of materials provided 
by him. 

A right which is frequently reserved by a chief con- 
tractor who, as an employer, is, by a sub-contract, com- 
mitting the performance of a portion of the work to a sub- 
contractor, is the right to put workmen upon the work at 
the latter's expense. The purpose of such provision may be 
that the superior facility of the chief contractor for obtain- 
ing, even from a distance if necessary, an adequate force 
of workmen for the prosecution of the work, may be avail- 
able, without depriving the contractor of the benefit of the 
contract, or of the control of the prosecution of the work. 
But coupled with the provision for such right, provision is 
usually also made, in the alternative, for the employer to 
deprive the contractor of the control of the prosecution of 
the work, by the reservation of the right to the employer 
to take the work out of the contractor's hands. 

The effect of the exercise of a right, by the employer, 
to take the work out of the contractor's hands, instead of 
permitting him to carry it on, to the completion which was 
his contract undertaking, obviously must be that the con- 
tractor is, by the employer's act, prevented from fulfilling 
his undertaking. It is because the contract provides for 
the employer to have the right of such prevention, that, 
upon it being exercised, the right does not accrue to the 
contractor to be compensated in damages for the injury 
which he sustains by reason of being so prevented from 
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fulfilling his contract undertaking, and thereby earning 
the price fixed by the contract, for such fulfilment. 

If the employer's own default in the fulfilment of his 
express or implied undertakings, were the cause of the 
event occurring, upon which his right accrued to him to so 
prevent the contractor from fulfilling his undertaking and 
earning the price of such fulfilment, such prevention would 
be the injury, or a part of the injury, sustained by the 
contractor by reason of such default, and therefore the 
damages arising from such prevention would be the dam- 
ages, or a portion of the damages, recoverable by the 
contractor for such default of the employer. 

It would be altogether unnecessary, therefore, for the 
ends of justice, that, because of the employer's own 
default, he should be prevented from exercising the power 
reserved to him to take the work out of the contractor's 
hands. The sufficiency of the contractor's remedy by 
compensation in damages for the injury sustained by him 
through such default of the employer, would be a good 
reason why the Court should refuse to interfere to prevent 
the employer from exercising the right reserved to him. 

Lord Chancellor Cranworth, in the case of Ranger v. Great 
Western Railway Company, 1 in the House of Lords, inti- 
mated that the plaintiff's proper remedy, if the company had 
wrongfully taken the works out of his hands, was an action 
of damages, since, if, while he was duly proceeding to fulfil 
his contract, he was wrongfully impeded by the company, 
and by them prevented from doing what he had undertaken 
to do, they would be answerable to him in damages for all 
the consequences of their wrongful act; and his right 
would be to recover such an amount of damages as would 
put him in, as nearly as possible, the same position as if 
no wrong had been committed ; not as if there had been no 
contract, but as if he had been allowed to complete the 
contract without interruption. 

The effect which the common law gave to a personal 
contract was, not the right to a compulsory specific per- 

1 (1854), 5 H. L. C. 72. 
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formance, but a right to compensation in damages for a 
breach of it. The sufficiency of the remedy by compensa- 
tion in damages after a breach of contract should be com- 
mitted, was deemed to be a good ground for a court of 
equity to refuse to exercise its jurisdiction to prevent the 
breach being committed. 

Why, then, should the engineer or architect, because 
of some default of the employer haying, perhaps in some 
measure, hindered the contractor's operations, and so 
caused or contributed to his unsatisfactory progress in the 
prosecution of the work, be expected to refuse to certify 
such unsatisfactory progress, where the parties have, in 
the contract, stipulated that, upon the engineer or archi- 
tect's certificate of the contractor's progress being unsatis- 
factory, the employer should have the right to take the 
work out of the contractor's hands? The engineer or 
architect, by so refusing, might, merely because of a 
default of the employer, which only caused a slight hinder - 
ance in the prosecution of the work, and which might be 
fully compensated for in damages, defeat a provision which 
the employer had taken care to stipulate for as a safeguard 
to himself against a default upon his part in the fulfilment 
of his own undertakings to other persons, and for the 
incorporation of which provision, in the contract, the 
contractor had, because of it not being stipulated to be 
subject to the condition of the employer, himself, being 
in no default, demanded and secured the stipulation 
of increased considerations, or counter provisions, in the 
contract. 

The engineer or architect, without the question being 
submitted to him by the parties, for determination, might 
well regard himself as not called upon to consider or 
determine as to any default of the employer having 
occurred, or as to what effect such default, if it had 
occurred, would have had in the prosecution of the work, 
or in the legal rights of the parties. He might well recog- 
nize that the purpose for which he was appointed by the 
employer to the charge of the work, was that he might 



156 TAKING POSSESSION OF TEE WORK 

take care that the contract undertakings of the contractor 
should be fulfilled, or that the safeguards against the con- 
sequences of a non-fulfilment of them should, so far as any 
act upon his part was necessary, become operative. 

Of course, the consequences to the employer might be 
very grave if, notwithstanding that his own default had so 
delayed the contractor as to be the cause of the unsatis- 
factory progress being made in the prosecution of the work, 
he should exercise the right provided in the contract for 
him to take the work out of the contractor's hands upon 
the engineer or architect certifying the progress .to be un- 
satisfactory. The employer might thereby render himself 
liable in damages for the injury sustained by the contractor 
by reason of his being wrongfully prevented from fulfilling 
his contract and obtaining the benefit which would accrue 
to him upon such fulfilment. 

But the employer should have the right to elect between 
incurring that liability to the contractor and the risk of 
incurring a greater liability to other parties by reason of 
his not having the work completed within sufficient time to 
fulfil his undertaking to them, and, as a safeguard against 
the possibility of which liability, he had insisted upon the 
provision being made in the contract, for his right to take 
the work out of the contractor's hands. 

The engineer or architect might well certify the con- 
tractor's progress to be unsatisfactory, as soon as it 
became so in fact, without taking into consideration, or 
assuming to make any determination as to, the cause of, 
or the responsibility for, such fact. Then, upon the certifi- 
cate being made, the employer might act upon it, or not, as 
he might think the better for his o\?n interests. It should 
not be, in deterring the engineer or architect from certifying 
such unsatisfactory progress, but in deterring the employer 
from exercising the right stipulated by the contract to 
accrue to him upon such certificate, that effect should be 
given to the fact of the employer, himself, being respon- 
sible for the unsatisfactory progress in the prosecution of 
the work. It might, however, be unnecessary that such 
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fact should have any operation upon the conduct or rights 
of the parties, until it should be established, and its effect 
determined, by a competent tribunal. Until such deter- 
mination should be so made, the parties might exercise the 
rights which they respectively had under the express pro- 
visions of the contract. The employer might, however, 
through a fear of the consequences, be deterred from exer- 
cising the right which, under the contract, accrued to him 
upon the engineer or architect's certificate. Such conse- 
quences might be, a determination by a court, that the 
employer's own default had hindered the contractor in the 
prosecution of the work, and had so caused his progress 
in such prosecution to be unsatisfactory to the engineer or 
architect, and that therefore the employer should be held 
bound to compensate the contractor for the injury which 
he sustained as a consequence of such default, including 
the damages arising from the work being taken out of his 
hands. 

If the engineer or architect should abstain from certi- 
fying the progress made in the prosecution of the work, 
to be unsatisfactory, when it became so in fact, he would 
not be, thereby, making any contrary determination. He 
would be making no determination, whatsoever, as to the 
right which his certificate, if made, would have caused to 
accrue, but he would, by not fulfilling the condition pre- 
cedent to such right, prevent it from arising. 

If it were intended that any inference should be drawn 
from the fact of the engineer or architect not certifying 
that the progress made by the contractor in the prosecu- 
tion of the work was unsatisfactory, it could only be the 
inference that the progress being made, was not unsatis- 
factory to the engineer or architect. It would be a Strange 
position that certain conduct of the engineer or architect 
should lead to his being regarded as being satisfied with 
the progress as sufficient to secure the completion of the 
work by the specified time, when it was really due to the 
fact that he thought that he could not be dissatisfied with 
such progress, because the employer's default had relieved 
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the contractor of his undertaking to complete the work by 
the specified time ; with regard to which undertaking, his 
progress could alone be determined by the engineer or 
architect to be satisfactory or unsatisfactory. 

As the exercise of the right to take tte work out of the 
contractor's hands would, if the employer's default had 
hindered and delayed the prosecution of the work, be 
almost sure to cause the contractor to be not content with 
a mere payment for the work already performed, but to 
bring an action to obtain compensation in damages for 
such default, the engineer or architect might deem it to be 
to the employer's interest that such right should not be 
exercised unless the employer was under such an obliga- 
tion, to third persons, to have the work completed by a 
certain time, that he must make sure of such completion, 
even at the risk of being obliged to compensate the con- 
tractor for being wrongfully prevented from fulfilling the 
contract. 

To the end that the right to take the work out of the 
contractor's hands should not be exercised, it would not be 
necessary for the engineer or architect to abstain from 
certifying the progress to be unsatisfactory. If he should 
so abstain through the fear that the contractor might 
either apply to the Court to exercise its jurisdiction to 
prevent the exercise of the right which such certificate 
would cause to arise, or might bring an action for damages 
for the injury sustained by him as a consequence of the 
employer's default which wrongfully caused the right to 
arise, including the damages arising from the exercise of 
the right, the engineer or architect would, certainly, not be 
acting as an arbitrator, or performing any other function 
under the contract, but would be endeavouring to aid the 
employer to avoid the consequences of his breach of the 
contract. 

It might appear to be very just and proper that the 
employer should not take the work out of the contractor's 
hands if the right to do so only accrued to him through 
his own default. But no injustice or hardship would be 
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involved in the work being so taken, if fall compensation 
were made in damages ; and so there might be no reason 
why the extraordinary remedy, by way of prevention, 
should be available to the contractor. The wrong for 
which damages would be recoverable by the contractor, 
would not be the exercise of the right to take the work out 
of his hands, but would be the default of the employer 
which wrongfully caused that right to accrue to him as a 
contract right. It could only be upon the ground that the 
right to take the work out of the contractor's hands had 
not accrued to the employer, that the exercise of that right 
would, itself, constitute a wrong for which the contractor 
would have a right of action for compensation in damages. 
But the contractor's right of action would not be founded 
upon such exercise of the right stipulated for in the 
contract, but upon the wrongful act or default of the 
employer, which wrongfully caused that right to accrue 
to the employer, under the express provisions of the 
contract. If the right had not accrued, it or its exercise, 
could not be the consequence of a default of the employer. 
If it had accrued, then its exercise, by the employer, would 
not be a wrongful act for which the contractor would have 
a right of action. It would be, as the consequence of a 
default of the employer, and so as a part of the injury 
sustained by the contractor through such default, that the 
exercise of the right which had accrued under the contract, 
would have to be compensated for in damages. If the 
right had accrued, a court would not be likely to assume 
to exercise jurisdiction to prevent it from being exercised, 
unless it could be shown that compensation in damages 
would not afford the contractor adequate remedy in the 
event of it being shown that such exercise was the con- 
sequence of the employer's own default, and therefore 
incapable of being justified as a lawful right. 

The right of the employer to take the work out of the 
contractor's hands, and the right to take possession of his 
tools, plant, and implements, are usually stipulated for in 
one provision, and to arise upon the same event, that of 
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the engineer or architect certifying the progress being 
made in the prosecution of the work, by the contractor, 
to be unsatisfactory. Yet a distinction may have to be 
observed between them, as regards the right of the con- 
tractor to have the intervention of a court to prevent the 
exercise of them. 

The consequences of the contractor's being wrongfully 
prevented from fulfilling his contract, through the work 
being wrongfully taken out of his hands, cannot well 
involve a greater injury to him than that of his being 
prevented from earning the amount, to payment of which, 
his fulfilment of his undertaking, would entitle him. For 
such injury compensation in damages is an appropriate 
and adequate remedy. 

But the wrongful seizure of the contractor's tools, plant, 
and implements, would be a violation, not merely of his 
contract right, but of his right of ownership of his own 
property, and might involve an injury to him, for which 
compensation in damages would be inadequate as a remedy. 
Although in agreeing to the provision in the contract, for 
the employer to have the right to take the work out of his 
hands, and to take possession of his tools, plant, and 
implements, upon the engineer or architect certifying the 
progress being made in the prosecution of the work to be 
unsatisfactory, he had not insisted upon it being stipulated 
that such power should be subject to the condition that no 
default of the employer should be the cause of, or should 
contribute to, the unsatisfactory progress, in respect of 
which the certificate might be made, or the right exercised, 
yet such condition would be implied, not as a condition 
precedent to the engineer or architect's power to certify 
the progress to be unsatisfactory, but to the lawful 
exercise of the contract right stipulated to arise upon 
such certificate. 

Primd facie, the employer's right to exercise the power 
stipulated to accrue to him upon the engineer or archi- 
tect's certificate, would so accrue upon such certificate 
being made. It would be for the contractor to obtain a 
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determination from a competent tribunal, as to whether 
such exercise constituted such a violation of his right as 
to entitle him to a remedy, and as to the nature of the 
remedy. In order to show himself to be entitled to more 
than the common law remedy, of compensation in damages 
for a breach of contract, it would be necessary for him to 
show that the injury which he was about to sustain, would 
be other than that arising from a mere breach of contract 
for which adequate remedy might be had by way of com- 
pensation in damages ; such he might well be in a position 
to show as to his tools, plant, and implements, about to be 
wrongfully seized, though unable to do so, as to the wrong- 
ful taking the work out of his hands. 9 

The intention of a provision for the employer to have 
the right to take possession of the contractor's tools, plant, 
and implements, is to be arrived at upon the proper inter- 
pretation of the entire contract. The stipulation that upon 
being taken possession of, they shall become the absolute 
property of the employer, may well be deemed to indicate 
that it is not the mere right to use them that the employer 
is to acquire, but the absolute property in them. But quite 
consistently with such a stipulation, it may be implied that 
the employer is to pay a reasonable price for any tools, 
plant, or implements which he may take from the con- 
tractor. It would not be so implied if other express 
provisions were made in the contract, by which the value 
of the tools, plant, or implements, seized, would be pre- 
served to the contractor. In the case of Bcmger v. Great 
Western Railway Company 8 the benefit of such value was 
to be preserved to the contractor by means of an account 
being taken of such value, and it being credited to him in 
the account which the company would have against him 
for completing the work at his expense after taking the 

* See the case of Waring v. The Manchester, Sheffield, and Lincolnshire 
Railway Company (1850), 4 Hall & Twell's reports, 289; also the ease of 
Walker v. London and Norih-Wettern Railway Company (1876), 1 0. P. D. 

518. 

3 (1854), 5 H. L. C. 72. 

M 
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work oat of his hands. In the case of Scott v. Corporation 
of Liverpool, 4 the value of the contractor's tools, plant, and 
implements, seized, was to be preserved to him by their 
being paid for at a price or valuation to be fixed by the 
engineer. 

Upon the employer taking the work out of the con- 
tractor's hands, the latter is prevented from fulfilling his 
contract. If such prevention be wrongful, the right which 
accrues to the contractor is the right to be compensated in 
damages for so being wrongfully prevented from fulfilling 
his contract undertaking, and acquiring the rights which 
were to accrue to him upon such fulfilment. But if such 
prevention be not wrongful, the right which accrues to the 
contractor is the right to be compensated for the work 
which he has actually performed. The reason of the latter 
right accruing to him is, that upon the work being taken 
out of his hands, there is an abandonment of the intention 
that the right to compensation for work from time to time 
performed, should be postponed until the entire work 
should be completed, and should then be effected by the 
payment of the price fixed for such completion of the entire 
work. Such intention only being operative in the event of 
the power to take the work out of the contractor's hands 
not being exercised, an intention as to the payment for the 
work, in the event of that power being exercised, is to be 
deemed to be expressed or implied in the contract. If no 
such intention be expressed, then there is nothing to prevent 
the intention being implied, that upon the work being taken 
out of the contractor's hands, he should be paid a reasonable 
price to be fixed by a jury, for the work which he should 
have actually performed. 6 

Work performed by a contractor under a contract with 
the employer, is work performed at the employer's request, 
in so far as, though the contract be void as a contract, by 
reason of a non-compliance with the Statute of Frauds, 
yet the contractor is entitled to recover compensation, as 

* (1858), 28 L. J. (N. S.) Oh. 230. 

5 See the case of Planchi V. Colburn (1831), 8 Bing. 14. 
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upon a quantum meruit, for the work Vhich he actually 
performed in pursuance of it. 6 

Of course, as in the case of the value of the contractor's 
tools, plant, and implements seized, so in the case of the 
work which he has actually performed before the work is 
taken out of his hands, it will not be implied that he is 
to be paid a reasonable price, to be fixed by a jury, if the 
contract expressly or impliedly makes other provision by 
which the benefit of the value of the work performed is to 
be preserved to the contractor. An express provision that, 
in the event of the right to take the work out of the con- 
tractor's hands being exercised, the amount which he shall 
be entitled to be paid, as for the work actually performed, 
or for any tools, plant, implements, or materials, taken 
from him, shall be determined by the engineer or architect, 
is not unusual. 7 

If the contract provides for the work to be completed 
by the employer, at the contractor's expense, after being 
taken out of bis hands, there is no abandonment of the 
intention that the price, fixed for the completion of the 
entire work, shall ever become due, since, upon such com- 
pletion by the employer, at the contractor's expense, such 
price is to be credited to the contractor in the employer's 
account against him for the completion of the work at his 
expense, 8 and so no right to payment for the work already 
performed accrues to the contractor upon the work being 
taken out of his hands. 

Any provision for the engineer or architect to have the 
power, in pursuance of the intention of the fulfilment of 
the contract, to determine, by progress certificates, or 
otherwise, the value of the work from time to time per- 
formed, has no operation in determination of the amount 
which the contractor is, upon the work being taken out of 

• See the case or 8avage v. Canning (1867), 1 1. R. C. L. 434. 

' See the caw of Seott v. Corporation of Liverpool (1858), 28 L. J. (N. 8.) 
Ch. 230. 

• See the case of Banger v. Qreat Western Hallway Company (1854), 5 H. 
L. 0. 72. 
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his hands, to be paid for the work which he has already 
performed. Such provisions, made for carrying out the 
intention that the work is to be an entire undertaking, and 
that any payments to be made to the contractor are to be 
as portions of the price of the fulfilment of that entire 
undertaking, become inoperative when that intention is 
abandoned, as it is when the work is taken out of the 
contractor's hands, without the contract providing for its 
subsequent prosecution to the completion stipulated for in 
the contract. 

Not only does any progress estimate or certificate which 
the engineer or architect may, for the purpose of payment 
of portions of the contract price, have made, in respect of 
the work performed, involve no determination as to the 
amount which the contractor is to be entitled to be paid 
for the work actually performed when the work is taken 
out of his hands, but the engineer or architect has no 
power to make such determination by any measurement, 
or estimate, or certificate, expressly made by him for the 
purpose, unless the contract contains express provision to 
that effect, and for that purpose, and intended to be opera- 
tive in the event of the work being so taken out of the 
contractor's hands. 

Where the contract contains provision for the employer, 
or for the engineer or architect, to have the power to re- 
quire the contractor to perform extra work, and there is no 
expressed or implied undertaking of the contractor to com- 
plete, within the time specified for the completion of the 
contract work, any extra work that may be required of 
him, he is only bound to complete the extra work within 
a reasonable time. 9 The power to require the performance 
of extra work may, therefore, be exercised in such a manner 
as to operate as a waiver, upon the part of the employer, 
and to absolve the contractor from his undertaking to 
complete the contract work by the specified time. 1 When 

• See the case of ThornhiU v. Neats (1860), 8 0. B. (N. S.) 831. 
1 See the case of Courtney v. The Waterford and Central Irdand Railway 
Company (1878), 4 L. R. Ir. 11. 
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such is the case, the provision for the employer to have 
the right to take the work out of the contractor's hands 
upon the engineer or architect certifying the contractor's 
progress or diligence in the prosecution of the work to be 
insufficient or unsatisfactory, must cease to be operative 
as a lawful right, since a power committed to the engineer 
or architect to determine as to the contractor's diligence 
or progress being sufficient to ensure the completion of the 
contract work, or of the entire work, by a specified time, 
would not involve the power to determine as to his diligence 
or progress being sufficient to ensure completion within 
a reasonable time. 

The provisions of the contract might be such as to give 
the engineer or architect the power to determine as to 
whether the provision for the power to take the work out 
of the contractor's hands, or to take possession of his tools, 
plant, and implements, had become inoperative by reason 
of the manner in which the right to require the perform- 
ance of extra work, or some other right under the contract, 
had been exercised, though not such as to give him power 
to make a determination, without the question being 
formally submitted to him by the parties, that the provision 
for such power had become inoperative by reason of a 
default of the employer. 

When the contract contains provision for the time for 
the completion of the work, to be extended by the exercise 
of a power committed to the engineer or architect to grant 
the contractor an extension of time for the completion of the 
work, the fact of the engineer or architect not certifying 
the contractor's diligence or progress, in the prosecution 
of the work, to be insufficient or unsatisfactory, may be 
due to the engineer or architect having extended the time 
for completion of the work, and to the contractor being 
so relieved of his undertaking to complete it by the time 
specified in the contract, for completion, his diligence or 
progress, therefore, being no longer to be judged of as a 
means of completion by that time, and no provision being 
made in the contract for it to be determinable by the 
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engineer or architect as to a completion by the time as 
fixed by any extension of time tfeat might be granted. 
Indeed, such last-mentioned provision, even if made, 
might only be operative in the event of the contractor 
accepting any extension of time so granted, since if he 
were once relieved from his undertaking to complete the 
work by the time specified in the contract, and only bound 
to complete it within a reasonable time, he would be freed 
from the operation of provisions only applicable to his 
undertaking to complete by the specified time, and his 
consent would be necessary to a new undertaking to 
complete the work by any other particularly specified 
time. 

Whether the exercise of the power to take the work 
out of the contractor's hands, be held to have been 
wrongful, because of a default of the employer, which 
delayed the contractor, and so was the cause of his un- 
satisfactory progress in the prosecution of the work, 
or because of the power to require the performance of 
extra work having been exercised in such a manner as 
to absolve the contractor from the obligation to complete 
the work by the specified time, or because of an extension 
of time having been granted under the provisions of the 
contract, the effect is that the contractor is entitled to 
be compensated in damages. But in the first-mentioned 
case, the taking of the work out of his hands is a con- 
sequence of the wrongful act or default of the employer, 
which wrongfully caused the right to accrue, rather than 
itself constituting a wrongful act entitling the contractor 
to an action for damages, while in the two last-mentioned 
cases, the taking of the work out of the contractor's hands 
because of his progress being insufficient as a means of 
accomplishing the completion of the work by the specified 
time, when he is no longer under the obligation to do so, 
itself constitutes the wrongful act in respect of which the 
contractor's right of action arises. The determination 
that the employer had lost the right to exercise the power 
might, in the two last-mentioned cases, more reasonably 
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than in the first-mentioned case, be deemed to be involved 
in the engineer or architect abstaining from certifying 
the contractor's progress or diligence to be insufficient 
or unsatisfactory. Though he might well regard himself 
as having no power, without the request of the parties, to 
determine as to the employer having been in default, or 
the effect that such default should have upon the right to 
exercise the power reserved under the contract, yet he 
might feel bound to take into consideration, and to give 
effect to, the fact that he had, himself, extended the time 
for the completion of the work, or had so exercised the 
function of requiring the performance of extra work, as 
to involve his waiver, on behalf of the employer, of the 
latter's right to have the work completed by the specified 
time. 



Section III. 

• 

Functions in remedy for a want of diligence; as involved 

in the Right reserved to the Employer to retain, or to 
recover, from the Contractor, Penalties for a Delay in 
the Completion of the Work. 

Where the contract undertaking of the contractor, is to 
complete the work to the satisfaction of the engineer or 
architect, whose certificate of the completion of the work 
to his satisfaction and approval, is made a condition 
precedent to the contractor's right to be paid for the 
work, and no time for payment is otherwise defined than 
that it is to be upon such certificate being granted, the 
intention is manifest that any default of the contractor, in 
respect of the completion of the work, is to be measured in 
time, and not in incompleteness of the work as would be 
the case if the right to payment were to arise at any 
particular date, instead of being postponed until the work 
should be completed, notwithstanding such completion 
should not be accomplished by the date which was the 
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contractor's undertaking. The default of the contractor, 
in the fulfilment of his undertaking to complete the work 
by a date specified in the contract, being so capable of being 
measured in time, a convenient mode is afforded of defining 
the amount of damages which the parties contemplate as 
those which the employer would sustain from a default of 
the contractor in the completion of the work by the time 
specified. A provision that a certain sum of money per 
day, or per week, or per month, shall be paid or forfeited 
by the contractor to the employer, for every day, week, or 
month, that the completion of the work, to the satisfaction 
and approval of the engineer or architect, shall be delayed 
beyond a certain date specified for completion in the 
contract, is very commonly made, and involves the pro- 
portionment of the amount of the forfeiture to the magni- 
tude of the default. 

The amount of the forfeiture being, by such provision, 
proportioned to the default in respect of which it is 
incurred, and to the length of time during which, by 
reason of such default, the employer is deprived of the 
use of the structure, the amounts so to be forfeited may 
well be regarded as intended, not as penalties subject to 
the doctrine of penalties, but as damages ascertained and 
defined by the agreement of the parties, to the end that 
they should be capable of being enforced by the employer, 
by his own act, or by the act of his agent, without 
the necessity of a judicial determination by a court or 
arbitrator, or of an assessment by a jury. 

The doctrine of penalties is, that where it is clear that 
a provision for a payment or forfeiture of a sum of money, 
has been made, not as a primary object, but to secure the 
fulfilment of some other undertaking, the courts deem 
the intention of the parties to be, that the sum so named 
shall be available so that out of it shall be recovered such 
a sum as shall be compensation for the damages actually 
sustained through the breach of the obligation whose 
fulfilment the provision was intended to ensure. Whether 
it be considered as resting upon the legal principle of 
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compensation, directly, or through an intention to be 
attributed to the parties, such doctrine of penalties is 
applicable where, under the express provisions of the 
agreement, no attempt is made to render the forfeiture 
proportionate to the measure of the default, but the 
purport is that the forfeiture is to be the same whether 
the default be of great, or of trifling magnitude. 

Where parties have agreed that a certain penalty shall 
become payable in the event of a contract not being ful- 
filled, or when they have stipulated the same penalty to 
be payable upon several contingencies, the absence of any 
attempt upon their part to make the penalty proportionate 
to the extent of the default, or to the damages resulting 
from the default, is usually a sufficient ground for the 
courts to apply the doctrine of penalties. 2 

It is because compensation is the great principle of the 
remedial rights which arise by law upon a breach of con- 
tract, that provisions, made to secure the fulfilment of 
contract obligations, are regarded as being intended to 
afford mere compensation for the injury sustained from 
breach of them. When, however, the provisions of the 
contract are such that the sum payable or forfeitable 
varies according to the extent of the default, the principle 
of compensation may well be regarded as having been 
present in the minds of the parties, and as having 
dictated the language which they have employed to ex- 
press their intention. A stipulation, then, that a con- 
tractor shall pay, or shall forfeit, a certain sum, per day, 
or per week, or per month, for every day, week, or 
month, that his completion of the work shall be delayed 
beyond the date specified for completion, since it pro- 
portions the aggregate of the penalties to the extent of the 
default, may well be deemed to have been intended to show 
the actual damages which the parties regarded as those 
which would be sustained by the employer from any 
breach of the obligation as to time. As the damages 
so contemplated are a proper measure of the damages 

* See the case of Kemhle v. Fatten, 4 Bing. 141. 
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recoverable, 8 such a provision of the contract may be 
given effect to, without any departure from the law of 
compensation, but in full maintenance thereof. 

A fundamental distinction between the right of the 
employer under such a provision for penalties, and the 
right which would accrue to him by law, upon the default 
in respect of which such provision is made, is that the 
former is a right to be enforced by his own act, or by the 
act of his agent, while the latter is a right to be enforced 
through the Court. The Court is very frequently called 
upon to determine as to whether the exercise by the 
employer, or by his agent, of the former right was 
justifiable in law. But such determination by the Court 
is, usually, only made after the employer, or his agent, 
has already assumed to exercise the right, as a contract 
right, to enforce the penalties. The most common occa- 
sion upon which such determination by a Court is called 
for, is where the employer, in making payment to the 
contractor for the work, has withheld an amount as for 
penalties incurred by reason of a delay in the completion 
of the work beyond the date by which the contractor had 
undertaken to complete it, and the latter brings his action 
to recover, as a balance due to him in payment for the 
work, the amount so withheld from him. 

Whether the penalties specified for each day, week, or 
month, that the completion of the work should be delayed 
beyond the date specified for completion, be regarded as 
the concurrence of the parties in an estimate of the 
damages which the employer would sustain from such 
delay, 4 or as their agreement as to the forfeiture under 
which the contractor consents to undertake to complete 
the work by the specified date, the identity of that date, 
with respect to its place in the calendar, is to be regarded 
as essentially involved in the intention. 

As an estimate of the damages which would be 

1 See the case of RacUey v. Baxendale, 9 Ex. 841. 

4 See the judgment of Willis, J., in the case of TkorrihiU v. Neats (1860), 
8C.B. (N. S.)831. 
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sustained by the employer through a delay in the com- 
pletion of the structure ready for his occupation or use, 
the provision for penalties must be deemed to have special 
reference to the particular date from which such compu- 
tation is to begin. The date fixed for the completion of 
the work, and the penalties for delay, might be so stipu- 
lated for, by the employer, that if the structure should not 
be ready for a particular use upon a certain occasion 
the accumulation of penalties would compensate him for 
being deprived of the use upon that occasion. Any 
necessity for the use of the structure at one time more 
than another, would obviously render the damages sus- 
tained by the employer from delay in the completion of the 
work variable. The provision for penalties, as an estimate, 
by the parties, of the damages which the employer would 
sustain would, therefore, have no application to a delay in 
the completion of the work beyond any other date than 
that in respect of which it was expressly stipulated. 

As an agreement, also, of the parties, as to the forfeiture 
under which the contractor undertakes to complete the 
work by the specified time, the provision for penalties is 
to be deemed to have been made, only in respect of his 
undertaking to complete by the particular date from which 
he would begin to be in default in the fulfilment of his 
undertaking as to time. The particular days preceding 
that particular date, and which should be available to him 
for the prosecution of the work, in respect of their duration 
between sunrise and sunset, and of the season of the year, 
and of the facility which they would afford for obtaining 
materials and supplies, and for transportation, and in 
respect of innumerable other considerations, are to bo 
deemed to have been within the contemplation of the 
parties when stipulating the provisions of the contract 

The contractor might be willing to bind himself, under 
the prescribed penalties, to complete the work by the 
certain specified date, because of his regarding the con- 
siderations which he was to receive under the contract, as 
sufficient to compensate him for the risk, which he was 
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taking, of losses or delays from storms, or floods, or 
accidents, occurring prior to that date ; though he might, 
at the same time, deem such considerations insufficient for 
the increased risk of such contingencies occurring during 
any prolongation of the period of his prosecution of the 
work. A risk, which he never intended to take, and which 
he would have been altogether unwilling to take, might, 
therefore, be cast upon the contractor, if, upon his being 
delayed in the prosecution of the work, by the default of 
the employer, he should be obliged to accept an extension 
of time to a certain other date particularly specified, 
instead of being only bound to complete the work within 
a time which should be deemed, by a jury, to be reason- 
able in view of any storm, or flood, or accident, or other 
circumstance, affecting the progress which could be made 
in its prosecution. 

It would be quite open to parties to enter into an 
agreement that the contractor should be bound to accept 
an extension of time for the fulfilment of his undertaking, 
as compensation for a delay to which he had, in such 
fulfilment, been subjected by reason of a certain default 
of the employer; but the intention of the contractor to 
so bind himself, would have to be manifest, since the legal 
effect of such default would be to relieve him of the 
obligation of his undertaking to complete the work by 
the specified time, and to leave him only bound to complete 
it within a reasonable time, if at all. If such release once 
came into operation, the contractor could not be deprived 
of the benefit of it, without his assent. Such release might 
be prevented, by provisions being made in the contract, 
that, upon the contractor being released from the obliga- 
tion of his undertaking to complete the work by one 
specified date, another undertaking, upon his part, to 
complete it by another particular date should come into 
operation. But the latter undertaking would require to be 
based upon his assent. Such assent might be involved in 
the contract, so far as his release from his first under- 
taking arose by reason of the employer's exercise of a 
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power reserved to him under the contract, or by reason 
of a default for which the parties had, in the contract, 
expressly provided. But where such release arose from a 
default not expressly provided for, and so not to be re- 
garded as having been within the contemplation of the 
parties, the contractor's assent to a new undertaking, 
to complete the work by another particular date, would 
require to be given, after such default had occurred, and 
had come to the knowledge of the contractor. 

The case of Holme v. Guppy 6 is a leading case upon the 
right of an employer to enforce the provision for penalties 
or liquidated damages where a portion of the delay in the 
completion of the work was due to his own default. It was 
held that the contract was made in contemplation of the 
execution of the work in four and a half months beginning 
and ending at certain dates, and that as the default of the 
employer, involved in his failure to have certain foundation 
works ready at the proper time for the contractor's opera- 
tions, excused the contractors from completion by the time ' 
originally agreed upon, and as there was nothing to show 
that they had entered into a new contract to perform the 
work in four and a half months ending at a later date, they 
were at large, and should forfeit nothing for the delay. 

The provision for the employer, or for the engineer or 
architect, to have the right to deduct and retain penalties 
for a delay in the completion of the work, is to be dis- 
tinguished from the right which the law gives him, to 
recover, in a court, compensation in damages for the 
contractor's default involved in such delay, not only in 
respect that the former is intended to be enforced by the 
act of the party, or of his agent, while the enforcement of 
the latter is for a court, but the former is for a right to 
retain or recover an amount to be arrived at only by one 
certain prescribed mode of computation, while the latter 
is to recover an amount which a jury shall award as 
compensation for the injury sustained by reason of the 
contractor's default. Any default of the employer which, 

* (1838), 8 M. & W. 887. 
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being the cause of any portion of the delay, renders the 
prescribed mode of computation of the penalties inappli- 
cable, destroys the whole right to retain penalties under 
the provision. The employer has then only the right 
which the law gives him, to recover, in a court, compensa- 
tion in damages for the injury sustained by him through 
the contractor's default involved in the delay in the 
completion of the work. In the employer's prosecution 
of that right, the contractor has an opportunity of setting 
up, as a defence, any default of the employer which caused 
or contributed to the delay in the completion of the work. 
A jury may, then, have to determine as to whether the 
employer's default really delayed the contractor in the 
prosecution of the work, and if so, whether the latter 
completed the work within a time that was reasonable in 
view of the delay to which he had been so subjected, and 
of any accidents, or other circumstances, attending the 
prosecution of the work, subject to such delay. 6 

The case of Macintosh v. The Midland Counties 
Railway Company 1 may, at first sight, appear to be an 
authority against the proposition that a default of the 
employer, which is the cause of a portion of tjie delay in 
the prosecution of the work, does not render the provisions 
for penalties inoperative. But the penalties in that case 
were not to be deducted from the price of the work, but 
from a certain specified bonus which the employers, by a 
supplementary contract, agreed to pay to him if he should 
complete the work by a certain date anterior to the date 
by which he had, by the original contract, undertaken to 
complete it. 

As a means of enabling the contractor to so expedite 
the work, the employers, by the supplementary agreement, 
had undertaken to provide him with rails and chairs, in 
specified quantities, at specified times, for temporary use 
in his operations, as well as for the permanent work. By 

• See the case of Courtney v. The Water ford and Central Ireland Railway 
Company (1878), 4 L. R. Ir. 11. 
T (1845), 14 M. & W. 548. 
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the said agreement, it was provided that, in the event of 
the contractor failing to so complete the work by the 
specified anterior date, a specified sum, per day, for every 
day that his completion of the work should be delayed 
beyond that date, should be deducted from the entire 
bonus, but his entire forfeiture was not, in any case, to 
exceed the entire bonus specified for a completion by the 
specified anterior date. It is obvious that the effect of 
such provisions was to afford a bonus, for expedition, pro- 
portionate to the expedition which should be accomplished. 
The company having failed to provide some of the rails 
and chairs at the specified dates, the contractor brought 
his action, claiming the entire bonus which he would have 
been entitled to if he had completed the work by the 
anterior specified date, although he had not completed 
until some time after that date. The Court held that he 
should have brought his action, as for damages for the 
employer's default, which had prevented him from earning 
that entire bonus ; in which .action, while he would have 
to show how far it really was by reason of such default 
of the employer that the completion of the work was 
delayed, it would be open to the jury to give him full 
redress in damages for the injury sustained by him through 
such default; in which damages would be included the 
penalties to which he had been subjected, if it should be 
shown that such default of the employer was the cause of 
the default, upon his part, in respect of which such penal- 
ties were retained from him. It might, perhaps, at first 
sight, be thought that, upon the contractor undertaking, 
in the second agreement, to complete the work by the 
anterior date in consideration of the entire bonus, the 
effect would be the same as though the price in the original 
contract had been increased by the bonus, and the anterior 
date had been the date fixed by the contract for the com- 
pletion of the work. But such would not be a correct 
view, because, in the second agreement, time was the 
essence of the consideration, while, in the original con- 
tract, the consideration for the price was the performance 
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of the work; a default as to time, in such performance, 
being merely a matter for compensation in damages. 

The intention of the second agreement being that the 
bonus for expedition should be proportionate to the ex- 
pedition actually accomplished, the provision for the entire 
bonus, and the provision for the daily deduction there- 
from for a failure to earn that bonus, could not be 
disjoined, and only one of them be rendered inoperative 
by reason of the employer's default. Such default could 
not leave the provision for the entire bonus operative, 
while the provision for a deduction for so much of that 
bonus as should not be earned, became inoperative. 

Time being the essence of the undertaking for which 
the bonus was the consideration agreed upon, the con- 
tractor could not disclose a right to payment of that 
bonus, without alleging that he had completed the work in 
such time as to have earned it. It is from such inability, 
that the distinction arises between this case and cases 
where the penalties were to be deducted from amounts 
becoming due to the contractor, not for increased ex- 
pedition, but as for payment for the performance of the 
work. In cases of the latter kind, the contractor's right 
to payment may be disclosed, without any allegation as to 
the time of completion of the work, a default in time 
being a matter for the employer to allege in defence, as 
entitling him to retain or to set off penalties, or liquidated 
damages, or as a ground of a counter claim for damages 
for such default. 

In the case of Ranger v. Great Western Railway Com- 
pany, 8 in the House of Lords, Lord Chancellor Cranworth, 
after stating that the appellant, the contractor, in the 
account for the completion of the work at his expense, was 
chargeable with the penalties, and with all such sums as 
should have become payable under the condition of several 
bonds executed by him in certain penal sums, added a 
saving clause as follows : " Save only so far as the appel- 
" lant shall show to the satisfaction of the Court that the 

• (1854), 5ELC. 72. 
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delay or default, in respect of which any such liquidated 
damages are claimed, was occasioned by acts or default 
of the respondents, their agents or servants, and save 
" also that no penalty is to be held payable under the said 
"bonds respectively from and after the time when the 
" respondents took possession of the works to which the 
" bonds respectively related." 

The Court does not exercise jurisdiction to prevent the 
employer's exercise of the right to deduct, from any 
moneys due, or becoming due, to the contractor, penalties 
for a delay in the completion of the work, any more than 
it does to prevent the employer's exercise of the right to 
take the work out of the contractor's hand. In each case, 
the remedy is operative, not before the exercise of the 
right by the employer, but afterwards ; and in each case, 
the remedy is by way of a recovery of a sum of money. 
Such recovery may, in either case, be by way of compensa- 
tion in damages for the default of the employer which 
caused the exercise of the right, to be wrongful. It may, 
however, in the case of the exercise of the right to deduct 
and retain penalties for a delay in the completion of the 
work, be by way of a recovery of a balance due in payment 
for the work. When the recovery is so regarded as being 
of a balance wrongfully withheld from the contractor, 
instead of as being damages for such withholding, or for 
the default which caused such withholding to be wrongful, 
the effect may appear to be that the employer is thereby 
prevented from exercising the power to enforce the penal- 
ties ; yet such prevention only operates after the employer 
has exercised the power given him by the contract, and so 
it is not that exercise that is prevented, but it is that such 
exercise is determined to be incapable of effect in law, 
otherwise than as a wrongful and ineffectual act. The 
exercise of the power to retain penalties is capable of 
being, by a recovery of the amount, as a balance due to the 
contractor, rendered ineffectual. The parties may thus 
be restored to their rights, in the case of the exercise of 
that power being determined to be incapable of support in 

N 
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law. But in the case of the exercise of the power to take 
the work out of the contractor's hands, the parties being 
incapable of being so easily restored to their rights upon 
such exercise being determined to have been wrongful, the 
exercise is not to be undone, but is to be compensated for 
in damages. 

Where the contractor's undertaking is, to complete the 
work to the satisfaction and approval of the engineer or 
architect, whose certificate that the work has been so 
completed is constituted a condition precedent to the 
contractor's right to be paid for the work, the power to 
make the determination as to when the work is completed, 
is vested in the engineer or architect. Such determina- 
tion must be made by him, before it is possible that the 
delay in respect of which penalties have been incurred, 
can be capable of computation. Sometimes, no other 
power of determination, as to penalties having been in- 
curred, is committed to the engineer or architect, except 
that involved in his certificate that the work has been 
completed to his satisfaction and approval. 

Where there is a provision that the work shall be 
deemed to be incomplete until the engineer or architect 
shall certify that it has been completed to his satisfaction 
and approval, and the date, by which it is the contractor's 
undertaking to complete it, is specified in the contract, the 
amount which the employer has the right to retain as 
penalties for a delay in such completion may be a mere 
matter of computation. In such a case, the only room 
for the exercise of discretion, except that of the engineer 
or architect in determination that the work has been 
completed, may be for that of the employer, as to whether 
or not he shall exercise the right which a comparison of 
such dates may show to have accrued to him. 

But, usually, the engineer or architect's power to 
determine as to penalties, is not merely that involved in 
his power to determine as to when the work shall have 
reached a state of completion which is satisfactory to him. 

In order to prevent any question as to the certificate 
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having been delayed after the work had been completed, 
or as to whether the period for which penalties were in- 
curred is capable of determination from a mere comparison 
of the date of the certificate of completion, with the date 
by which such completion should, under the terms of the 
contract, have been accomplished, provision is usually 
made for the penalties to be retainable for such time as 
the engineer or architect shall certify the completion of 
the work to have been delayed, or for the engineer or 
architect to certify the amount which is retainable from 
the contractor, as for penalties incurred, or for the engineer 
or architect, in certifying the amounts to be paid to the 
contractor, to make deduction for such penalties as he 
shall determine to have been incurred by reason of a delay 
in the completion of the work. 

Where, under a contract, which only provides for the 
enforcement of penalties, by a stipulation that they may 
be deducted from any moneys due, or that may become 
due, to the contractor, the employer's only undertaking in 
respect of payment for the work is, that upon the certificate 
of the engineer or architect stating that a specified amount 
has become due to the contractor, he shall pay the amount 
so certified, it may be difficult to deem the intention to 
be other, than that the question of penalties should not be 
dealt with by the engineer or architect in making his 
certificate of the amount due to the contractor in payment 
for the work. Where, in such a case, no amount is due 
until the certificate is made, and the penalties are to be 
deducted from amounts due to him, the intention may 
appear, that the certificate must be made first, in order 
that there shall be a sum due, from which the penalties 
may be deducted. And such may be the case, notwith- 
standing that both the amounts due to the contractor, and 
the penalties to be retained from him, are required to be 
ascertained by the certificate of the engineer or architect. 
In such a case the intention may be that there should be 
two certificates, or at least, two separate facts certified, viz. 
first, that a* certain sum is due to the contractor, for the 
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work, and second, that a certain sum is retainable there- 
from, as for penalties incurred. 

The question as to whether the engineer or architect's 
certificate of a stated amount being due to the contractor, 
is to be regarded as involving his determination as to 
penalties having been incurred, may depend upon whether 
the power to grant the contractor an extension of time for 
the completion of the work was, by the contract, committed 
to the engineer or architect, or to some other person. In 
the case of Laidlaw v. The Hastings Pier Company, 9 the 
fact of the engineer, in certifying for payment for the work, 
having made no deduction for penalties, was regarded 
as conclusive against the employer's right to make any 
deduction as for penalties, the engineer or architect having, 
by the express provisions of the contract, the power to 
extend the time for the completion of the work, and not 
being confined to any particular manner of so doing. 

But in the case of Jones v. The President and Scholars 
of St. John's College, Oxford* where the contractor bound 
himself to complete extra work or alterations, within the 
same time as he had undertaken to complete the contract 
work, unless an extension of time should be allowed him by 
an order signed by the clerk of works, and countersigned 
by the bursar, the certificate of the inspector (who stood 
in the same position as the engineer or architect usually 
does), that a stated amount was the balance due to the 
contractor, was not held to be conclusive as against the 
employer's right to deduct, therefrom, the penalties for 
the delay in the completion of the entire work, beyond the 
date specified in the contract, for the completion of the 
contract work. 

When the contract provides for the performance and 
completion of certain work within a certain time, but also 
provides for the employer, or for the engineer or architect 
appointed by him, to have the power to require the con- 

• (1874), reported in Jenkins and Raymond's "Architect's Legal Hand- 
book," 3rd Edit, p. 238. 

1 (1870), L. B. 6 Q. B. 115. 
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tractor to execute alterations in that work, or to perform 
extra work, and no time is specified, within which such 
alterations or extra work are to be completed, it is implied 
that the contractor's undertaking is to complete them within 
a reasonable time. The engineer or architect has, in such 
a case, no power, unless it be given him by the contract, 
to determine as to what is a reasonable time for the com- 
pletion of alterations in the contract work, or the extra 
work ; but such determination is for a jury. Nor are the 
penalties stipulated for a delay in the completion of the 
work beyond the specified time, applicable to a delay in 
the completion of the work beyond a reasonable time. 

Where the engineer or architect, in the exercise of the 
power to require the execution of extra work, has ordered 
extra work to be performed, so intermixed with the contract 
work that it would be impossible that the latter should be 
completed until the former should also be completed, and 
the undertaking of the contractor, as to extra work, was 
only to complete it within a reasonable time, the right of 
the employer to have the contract work completed by 
the specified time is deemed to have been, thereby, waived. 3 

The relief of the contractor from penalties, both in the 
case of Russell v. Viscount Sa Da Bandeira? and in the 
case of Westwood v. The Secretary of State for India, 4 was 
based upon the ground that the employer had rendered it 
impossible for him to complete the work by the contract 
time. These two cases differ from the case of Holme v. 
Guppy 5 in this respect that, in these, the prevention did 
not arise from any default of the employer, but by the 
ordering of additional work, while in the case of Holme v. 
Guppy 5 it was a default of the employer that excused the 
contractor from the penalties. 

In the case of ThornhiU v. Neats, 6 the question appears 
to have been considered as to whether, in order to render 

2 See the case of ThornhiU y. Neat* (1860), 8 G. B. (N. S.) 881. 

* (1862), 13 0. B. (N. S.) 149. 

4 (1863), 7 L. T. Beporte (N. S.), 736. 

* (1838), 3 M. & W. 387. 

* (I860), 8 0. B. (N. 8.) 831. 
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a provision for penalties inoperative, through the exercise 
of the power to require the performance of extra work, 
such exercise must go to the length of actually preventing 
the completion of the contract work by the specified time. 
It was, however, held that such was not the case, since 
where the right reserved to the employer to require the 
performance of extra work, which the contractor has only 
undertaken to complete within a reasonable time, is so 
exercised as to intermix such extra work with the contract 
work, in such a manner that the latter cannot be com- 
pleted until the former shall also be completed, the 
employer's right to have the contractor's undertaking to 
complete the contract work by the specified time fulfilled, 
is to be deemed to be waived, and therefore it is un- 
necessary that the performance of that undertaking be 
alleged, or be shown, to have been prevented. 

The engineer or architect, when about to certify the 
amount to which the contractor is entitled to be paid for 
the work, may be led to abstain from making any deduc- 
tion as for penalties incurred through a delay in the com- 
pletion of the work beyond the date specified in the contract, 
by reason of his believing that, in exercising the power to 
require the performance of extra work, or of alterations in 
the contract work, he had waived the employer's right to 
have the contract work completed by that date, and there- 
fore that the provision as to penalties for a non-completion 
by that date, was inoperative. 

For the purpose of rendering the provision for penalties 
operative notwithstanding that the power to require the 
performance of extra work should be exercised, the con- 
tract, instead of stipulating that the contractor should 
complete, within the same time by which he was under- 
taking to complete the contract work, any extra work that 
should be required of him (which would be an obligation 
which few contractors would be willing to enter into), fre- 
quently contains provision that if the power to require tbe 
performance of extra work be exercised, the engineer or 
architect may grant the contractor an extension of time 
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for the completion of the work. Such provision has the 
appearance of being one for a concession to the contractor. 
But such appearance may be deceptive, since, upon the 
power to order extra work being exercised in such a manner 
as to intermix extra work, which the contractor had only 
undertaken to complete within a reasonable time, with 
the contract work, so as to prevent the latter being com- 
pleted independently of the prosecution and completion 
of the former, the contractor's obligation would be 
merely to complete the entire work within a reasonable 
time. 

The real purpose of a stipulation for the engineer or 
architect to have the power to grant the contractor an 
extension of time for the completion of the work, usually is 
that such provision may make possible the provision that, 
in the event of an extension of time being granted, all the 
provisions with respect to penalties for a delay in the com- 
pletion of the work beyond the date specified in the con- 
tract, shall be applicable to a delay in the completion of 
the work, beyond the date which shall, by any extension of 
time which may be granted, be fixed for the completion 
of the work. 

Frequently, the contract specifies various grounds upon 
which the engineer or architect may grant an extension of 
time for the completion of the work. Such grounds some- 
times include hinderances arising from defaults of the 
employer, as well as from the exercise, by him, or upon 
his behalf, of the right to require the performance of extra 
work, or alterations in the contract work. But as such 
grounds, if standing alone, as those upon which an indul- 
gence might be granted to the contractor, would hardly 
disguise the fact that the provision was being made in the 
interest of the employer, rather than of the contractor, 
other grounds are, usually, also specified, which give the 
provision for granting the contractor an extension of time, 
the appearance of being for the purpose of empowering the 
•engineer or architect, at his option, to grant an indulgence 
to the contractor. Among such grounds, may be any 
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unusual inclemency of the weather, or strikes among the 
workmen, or fire, or flood, or other accident, operating to 
retard the prosecution of the work. It is, however, to be 
remarked that if, through the default of the employer, or 
through the exercise of a power reserved to him to require 
the performance of extra work, the contractor were released 
from his undertaking to complete the work by the specified 
time, and only bound to complete it within a reasonable 
time, any such contingency operating to hinder the prose- 
cution of the work, and to delay its completion, would be 
a matter which a jury might take into consideration in 
determining whether the time within which the work was 
completed, was a reasonable time. 

The provision for the engineer or architect to have the 
power to grant an extension of time for the completion of 
the work, involves, therefore, no concession to the con- 
tractor, so far as the ground, upon which the extension is 
to be granted, would operate, in law, to release him from 
the obligation of his undertaking to complete the work 
by the time specified in the contract. 

Where, as is quite frequently the case, the provision 
for the engineer or architect to have the power to grant an 
extension of time for the completion of the work, is con- 
ditional upon the existence of certain facts, the conditions 
are not to be disregarded. Unless such facts exist, the 
provision is inoperative. 

In the case of Roberts v. The Bury Commissioners,' 1 the 
contract provided that the architect might grant an exten- 
sion of time to the contractor if, in his opinion, the con- 
tractor had been unduly delayed in his work by reason of 
a number of things, among which were extra works being 
ordered, or any other just cause arising with the commis- 
sioners. Kelly, G.B., and Channel, B., drew attention to 
the fact that while the contract provided for the architect 
to grant an extension of time if he should be of the opinion 
that the contractor had been unduly delayed by the acts 
or defaults of the commissioners, yet if, on the other 

7 (1890), L. R. 5 C. P. 810. 



DEDUCTION AND RETENTION OF PENALTIES. 185 

hand, he should not be of that opinion, the condition had 
not been performed, the event had not occurred, upon 
which, alone, he had the power to grant an extension of 
time, or to do any other act. 

The engineer or architect would have no power, without 
a judicial inquiry, or without the question being referred to 
him as an arbitrator, to determine that a default of the 
employer had not relieved the contractor of the obligation 
of his undertaking to complete the work by the specified 
time ; and it would therefore not be as an arbitrator that 
he would, because of such default, abstain from giving 
effect to the provision for penalties for a default of the 
contractor in the fulfilment of that undertaking. 

And even as to whether the manner in which the 
power to require the performance of extra work, had been 
exercised, involved a waiver of the employer's right to have 
the contract work completed by the specified time, the 
engineer or architect would not have the power to deter- 
mine judicially, by his mere certificate, made without 
affording the parties a hearing, and without the question 
being referred to him for such determination. 

In the case of Westwood v. The Secretary of State for 
India* in delivering his judgment, Grompton, J., intimated 
that if the contractor's liability for penalties solely de- 
pended upon the extension of time, he thought it might be 
within the power of the engineer, but when the defendant 
(the employer), by his own act, prevented the possibility of 
the work being completed within the time, he thought that 
was an answer to the claim for penalties. 

A provision constituting the engineer or architect's 
certificate or ascertainment of the value of extra work, a 
condition precedent to the contractor's right to be paid for 
such extra work, does not prevent the engineer or archi- 
tect's requirement of such extra work operating to relieve 
the contractor, of the obligation of his undertaking to com- 
plete the work by the specified time, and of the penalties 
prescribed for a default in the performance of that under- 

• (1863), 7 L. T. Beporte (N. 8.), 736. 



186 DEDUCTION AND RETENTION OF PENALTIES. 

taking. 9 The case might be different where the condition 
precedent which had not been observed was one which went 
to the contractor's obligation to perform the work, as well 
as to his right to be paid for it. Certainly, the contractor 
could not set up, as an act which prevented him from 
fulfilling his undertaking as to the contract work, a re- 
quirement of the engineer or architect which, by reason of 
the non-observance of prescribed formalities, he was under 
no obligation to comply with. Such requirement might, 
however, notwithstanding that the contractor was not 
obliged to comply with it, operate as a waiver of the 
employer's right to have the contract work completed by 
the specified time, if the extra work interfered with the 
prosecution of the contract work. 

Where any portion of the delay in the prosecution or 
completion of the work, is due to the default of the 
employer, a court cannot divide or apportion the entire 
delay, between the parties, since it would be possible that 
there would have been no delay beyond the contract time 
but for the employer's default. 1 The provision for penalties, 
being only for a computation based upon the entire delay, 
enables no apportionment of that delay, or of the penalties 
retainable in respect of it. The provision must be opera- 
tive in strict accordance with its intention, or not at all. 

A provision that the engineer or architect shall deter- 
mine, by his certificate, the amount of penalties incurred, 
or the delay in respect of which penalties have been in- 
curred, does not constitute his certificate a judicial deter- 
mination as to the legal right of the employer to retain 
penalties, but merely the determination of the measure of 
a contract right, by the person to whom the power to make 
such determination has, by the contract, been committed. 
If a default of the employer, has wrongfully caused that 
contract right to accrue to him, it is not the exercise of 

• See the case of Westwood v. The Secretary of State for India (1863), 7 
L. T. Report* (N. S.), 736. 

1 See the case of Weeks v. Little in the Court of Appeals of the State of 
New York (1882), 89 N. Y. (44 Siokela) 566. 
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that right, but it is the default which wrongfully caused it 
to accrue, that constitutes the injury for which the con- 
tractor has the right of action for damages. In such 
action, in the damages which the contractor is entitled to 
recover, are included the damages which he sustained by 
reason of the employer's exercise of the contract right to 
deduct the penalties. Such recovery is based upon the 
fact, not that because of the employer's default the penal- 
ties were not incurred, but that it was because of such 
default that they were incurred. Such, it is submitted, 
is the proper view, and under it, the distinction is pre- 
served between a contract right, arising under the pro- 
visions of a contract, and a legal right which arises upon 
a violation of the provisions of a contract. 

It is true that where the employer has, from moneys 
becoming due to the contractor in payment for the work, 
deducted an amount, as for penalties incurred, and the 
contractor has brought his action to recover such amount 
as a balance due to him in payment for the work, and 
the employer has, by way of defence, alleged his right to 
deduct and retain such amount as penalties incurred, and 
the contractor has replied showing that the delay, in 
respect of which such penalties were so alleged to have 
been incurred, was caused by the employer's own default, 
the contractor's recovery, as for a balance due in payment 
for the work, is based upon the determination of the Court 
that the penalties had not been incurred. 

It may, at first sight, appear to be somewhat incon- 
sistent that under the same state of facts, the contractor 
should have, at his election, the right to bring his action 
and recover, upon the ground that the penalties had not 
been incurred by him, the amount retained from him, or 
to bring his action and recover, upon the ground that the 
penalties had been incurred by him, the same amount, as 
damages for the default of the employer which wrongfully 
caused them to be incurred. In the former case, however, 
the recovery is because the penalties had not been incurred, 
as a legal obligation to afford compensation for a default, 
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while in the latter, the recovery is because they had been 
incurred as a contract liability of the contractor to suffer a 
reduction in the price which he should be entitled to receive 
for the completion of the work. In the former case, the 
contractor comes into court, and avails himself of the 
principle of law which prevents the employer from taking 
advantage of the non-performance of that which he has 
himself wrongfully prevented being performed. In the 
latter case, the contractor, showing that the employer had, 
in a matter in which he had the power to act without the 
aid or cognizance of the Court, taken advantage of the 
non-performance of that which he had wrongfully pre- 
vented being performed, comes into court and seeks, not 
restitution by avoidance of the employer's act, but com- 
pensation for the damages sustained by him by reason 
of it. 

As the engineer or architect has not the power, without 
a judicial inquiry, to make a judicial determination as to 
the employer having been in default, and as to the legal 
effect of such default as a bar to his right to be com- 
pensated in damages recoverable at law for a breach of 
the contractor's undertaking to complete the work by the 
specified time, such judicial determination may well be 
left for a court, the engineer or architect, except so far as 
he may have regard to the interests of the employer, being 
content to exercise the powers which he has under the 
contract. As already stated, the engineer or architect's 
failure to exercise his powers for the enforcement of penal- 
ties for a delay which has actually occurred in the comple- 
tion of the work, is not to be deemed to involve any judicial 
determination by him, as to a default of the employer 
having occurred, or as to its legal effect. 
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CHAPTER VII. 

THE FUNCTIONS OF THE ENGINEER OR ARCHITECT AS 
ARBITRATOR BETWEEN THE PARTIES. 

The term "arbitration," in its widest sense, may be 
applied to the determination of any matter in dispute, by 
the judgment of one or more persons to whom it is, by 
the agreement of the parties, submitted for determination. 
But there is a more restricted use of the term, in the sense 
of a substitute for litigation in the courts, and in which it 
is not applicable to a reference to a third person to deter- 
mine the price of property sold at a price to be fixed by 
him, or the quality of work which one party agrees to 
perform for another, according to the direction and to the 
approval of such third person. Such restriction is based 
upon the distinction which exists between a remedial right 
and a contract undertaking. 

Permanent courts are established for the administration 
of justice, and through them is to be obtained the remedy 
which the law affords for a wrong which one subject 
sustains at the hands of another. For the purpose of 
such administration, it is the legal right of every party to 
have the tribunal free from bias. 2 

But it not being the making of a contract, but the 
breach of it, that constitutes a wrong, the jurisdiction of 
such tribunals is not in specifying or defining contract 
undertakings, but is in determining that an alleged breach 
of a contract has, or has not, been committed, and in 
administering the remedy afforded by law, for such breach. 

3 See the case of Dimes v. The Proprietors of the Grand Junction Canal 
(1852), 3 H. L. C. 759. 
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For the determination of their remedial rights, parties, 
instead of availing themselves of the courts established by 
law, and of the safeguards which such courts afford, may, 
by agreement of submission to arbitration, substitute, for 
them, private tribunals of their own choice. Such private 
tribunals are very often selected because of their possess- 
ing a special professional knowledge, which, it is expected, 
will enable them more intelligently to comprehend and 
deal with the matters involved in the dispute. Gases, in 
which the arbitrator's possession of a special professional 
knowledge, other than that pertaining to the legal pro- 
fession, is the qualification which leads to his appointment, 
and which is relied upon to enable him to make a just 
determination, are, however, more frequently, not cases of 
arbitration in the strict sense of the term, but cases where 
the determination to be arrived at, is for the purpose of 
completing the definition of a contract undertaking. 

A contract undertaking must be certain, or be capable 
of being rendered certain. Parties, when entering into a 
contract, have the choice of one of three possible modes 
for effecting an accurate definition of their contract under- 
takings. They may make accurate stipulations in the 
contract of the measure of an undertaking, or they may 
specify a certain mode by which it shall be ascertained, or 
they may, by making neither of such stipulations, leave it 
to be implied that they intend the measure of the under- 
taking to be that which a jury shall regard as reasonable. 
It is, therefore, quite in the power of parties to make their 
contract undertakings such that the measure of them, in 
any particular, shall have to be determined by a tribunal 
which is indifferent between them. If such be their 
intention, they, when making their contract, have only 
to abstain from defining a price, or a time, or a standard 
of quality, or any other particular of a contract under* 
taking, and also from specifying any mode by which it is 
to be ascertained, and they will be deemed to have 
intended that such price, time, or standard of quality, or 
other particular, should be such as a jury should deem 
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reasonable. The effect of the adoption of such course, 
being to afford an indifferent tribunal for the determination 
of the measure of their contract undertakings, parties 
must be regarded as having in view some qualification, 
other than that of being indifferent between them, as being 
possessed by the person to whom they, by their contract, 
commit the function of fixing a price, or a time, or a 
standard of quality, or the measure of any other particular 
of a contract undertaking. 

Where the parties, instead of accurately defining, in 
their contract, the price at which one sells, and the other' 
purchases, property, or the standard of quality of work 
which one agrees to perform for the other, provide that 
such price, or standard of quality, shall be fixed by a 
certain third person, such third person, in determining 
such price or standard of quality, performs no judicial 
function. His determination of the price completes the 
definition of the contract undertaking of the purchaser, 
and his determination of the standard of quality completes 
the definition of the contract undertaking of the party who 
is to perform the work. 

Though, instead of defining the measure of a contract 
undertaking, parties stipulate that it shall be fixed by a 
certain third person, the function which he performs, in 
so ascertaining the measure of the undertaking, is no less 
that of completing the definition of the contract under- 
taking than if performed by the parties themselves, by 
accurate statement in the contract. Where the parties 
have, in the contract, made stipulations in partial definition 
of a contract undertaking, and have required that the 
definition be completed by a certain third person, his* 
determinations, in such completion, must be consistent' 
with such stipulations. The scope of the exercise of the 
discretion of the third person, may be left broad or narrow, 
according as the parties incorporate, in their contract, only 
a general, or a more particular, specification of the mode 
in which the price is to be computed, or of the class of 
work to be performed. 
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Where, under the contract, it is provided that an 
•engineer or architect shall be appointed to direct and 
superintend the performance of the work, and that he shall 
determine the amount to be paid to the contractor, and 
may certify with regard to the progress made in the 
prosecution of the work, the intention must be that he 
shall have the powers necessary to enable him to perform 
those functions, and for the exercise of which the parties 
have not otherwise provided. 8 That such powers should 
not rest upon mere implication, but should be supported 
by express stipulation, may be the purpose of a provision 
that the engineer or architect, to be appointed by the 
employer to direct and superintend the performance of 
the work, should be the sole arbitrator in any difference or 
dispute which should arise between the parties, and that 
his determination should be final and binding upon them. 
In the exercise of the functions of ascertaining the measure 
of the contract undertakings, the contract must be inter- 
preted, and its meaning and requirements determined. A 
scope, for the exercise, not only of a provision purporting 
to constitute the engineer or architect the sole judge of the 
meaning and interpretation of the contract, and of the 
plans and specification, but also for the operation of 
the before-mentioned provision that he should be the sole 
arbitrator in all differences and disputes which should 
arise between the parties, is, therefore, afforded in aiding 
And supporting his determinations made in the exercise of 
his functions of completing the definition of the contract 
undertakings. 

In the case of Laicttaw v. The Hastings Pier Company, 4 
Lord Coleridge, C. J., while, himself, regarding the engineer's 
•certificate fixing the amount to be paid to the contractor 
for extra work, as conclusive as a certificate, that is, as the 
.ascertainment of the employer's contract undertaking, 
referred to the arbitration clauses of the contract as 

* See the case of Richard* y. May (1863), L. B. 10 Q. B. D. 400. 
4 (1874), reported in Jenkins and Baymond's "Architect's Legal Hand- 
book," 3rd Edit., 238. 
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affording a complete answer to doubts expressed by some 
of the judges sitting with him, as to such certificate having 
the conclusiveness of an award. 

The effect of a determination of an action in a court of 
record, is to extinguish the cause of action by converting 
it into a matter of record, the inferior right, the right of 
action, being merged in the higher right of res judicata, 
which being a certainty, and a matter of record, and ope- 
rating to establish the right to be as it is determined to be, 
is final, and is a bar to another action for the same cause. 5 

So also the effect of a determination of a dispute, by 
arbitration, is that the award is a complete answer to any 
attempt to again litigate or arbitrate, between the same 
parties, the same contention or dispute. Of course, in 
order that an award may have operation in bo affecting 
the rights of parties, some right of one or more of them 
must be involved in the dispute. If there be no question 
of right submitted for determination, the decision cannot 
constitute the determination of any right. 

In the case of a reference to a third person to fix the 
price of property sold, or the standard of quality of work, 
under a contract which only defines such price or standard 
of quality by providing that it shall be ascertained by such 
third person, it may be said that no question of right is 
submitted. It is quite true that, in the sense of a right 
arising by law, no right is, in such a case, submitted for 
determination. But the undertaking of one party, which 
it is the right of the other party to have fulfilled, or to be 
compensated for its non-fulfilment, is submitted for com- 
plete definition or ascertainment. It has been said that 
provision for such a reference prevents differences and 
disputes from arising, but does not settle differences and 
disputes which have arisen, and, therefore, that such 
references are not submissions to arbitration in the proper 
sense of the term. Such argument, however, merely 
substitutes, for the question as to what constitutes an 
arbitration in the proper sense of the term, the question 

5 See the case of Ki ng v. Hoare, 13 M. & W. 504. 

O 
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as to what constitutes a difference or dispute in the sense in 
which it may be the subject of an arbitration in the proper 
sense of the term. In such argument the terms difference 
and dispute are intended to be applicable only to conten- 
tions capable of being made the subject of litigation in the 
courts, to contentions involving rights of action. 

Though in that sense there is no difference or dispute 
submitted to a third person to whom the parties, by their 
contract, have delegated the function of defining the price 
or the standard of quality, instead of performing it them- 
selves, yet his determination of the price or standard of 
quality affects the contract rights of the parties, in this 
respect, that it causes the contract undertaking to be as 
he determines it to be. 

The argument has sometimes been advanced, that since 
no difference or dispute can be said to have arisen between 
the parties when the engineer or architect, by his certifi- 
cate, performs the function of making a determination of 
the measure of a contract undertaking, such function must 
be quite distinct from the function which it is intended 
that he should perform under the provision that all dif- 
ferences and disputes which should arise between the 
parties should be referred to him, and determined by him 
as an arbitrator. If such argument should prevail, such 
provision for arbitration would have no field for operation 
unless deemed to be applicable to the determination of 
remedial rights arising upon breach of the contract. It is 
in support of a contention that the provision has such 
operation that the argument is usually advanced. Many 
considerations, however, tend to refute such argument, 
and, to the contrary, to show that the scope of the opera- 
tion of the provision constituting the engineer or architect, 
to be appointed by the employer for the superintendence 
and direction of the performance of the work, the arbitrator 
of all differences and disputes, is in making determinations 
involved in the ascertainment of the measure of the con- 
tract undertakings of the parties, and for the purpose of 
the fulfilment of the contract, and does not extend to the 
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administration of the remedial rights arising by law upon 
a breach of the contract. 

In the case of Laidlaw v. The Hastings Pier Company? 
although the contract contained provision for the engineer 
to be the arbitrator to determine all differences and disputes 
which might arise between the parties, Lord Coleridge, C .J., 
regarded the engineer's position under the contract as not 
that of an arbitrator, but of the agent of the employer, 
entrusted with certain functions, to be exercised in certain 
cases. 

An arbitrator, in the strict sense in which the term is 
used as a person to whom, alone, or in conjunction with 
others, a right of action is referred for adjudication instead 
of to a court, can no more make a valid determination 
without granting the parties an opportunity of presenting 
their respective sides of the case, in the presence of each 
other, at a formal hearing, than a court can do so. 

But where, in a contract, it is provided that the en- 
gineer or architect to be appointed by the employer for the 
direction and superintendence of the work, shall certify 
the completion of the work, or the amount to be paid to 
the contractor, or the fulfilment or measure of any other 
contract undertaking, the intention is not that he shall, 
before so certifying, be required to afford the parties an 
opportunity of a formal hearing. It is his own knowledge 
and skill, and his own observation, and that of his sub- 
ordinates, that it is intended he shall act upon, and not 
upon facts to be established by the evidence of witnesses, 
nor upon the opinions of expert witnesses. 

In the case of Lawson v. The Wallasey Local Board, 1 
the contract contained a provision that if any difference or 
dispute should arise concerning anything in connection 
with the contract, it should be referred to the engineer, 
and his decision should be final and binding upon the 
parties; it was held that such provision of the contract 

• (1874;, reported in Jenkins and Raymond's " Architect's Legal Hand- 
book," 3rd Edit, 238. 

' (1883), 48 L. T. Reports N. S. 507. 
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could not be set up in answer to the contractor's action 
for damages for the employer's default in not having a 
temporary staging, which obstructed the prosecution of 
the work, removed from the site of the works within a 
reasonable time. 

The Roman law recognized arbitrators as distinguish- 
able in two classes — those who were appointed by a formal 
submission and who acted in the capacity of a judge, and 
those to whom it was simply referred, to set a price on 
anything which was the subject of sale, to estimate the 
value of a rent, to decide upon the quality of a piece of 
workmanship, to settle the shares of gain and loss between 
partners, or to determine any question of a nature similar 
to these. A party to the dispute was deemed incapable of 
being invested with the authority of an arbitrator of the 
former description, but he might, with the consent of the 
other party, be an arbitrator of the latter. 8 

The right of a party to have the remedial rights which 
accrue to him upon a breach of contract, administered by 
the courts established by law for such administration, was 
regarded by the common law as inalienable. Such courts 
did not regard it as within the power of parties, by agree- 
ment, to oust them of their jurisdiction. They therefore 
held that a party's agreement to submit a case to arbitra- 
tion, did not prevent him from bringing and maintaining 
his action in court. 9 It was only an award actually made 
in pursuance of a submission to arbitration, that was 
permitted to have such effect. 

But though the courts so jealously maintained their 
jurisdiction in any cause of action which had arisen and 
had been submitted to them, they recognized that parties 
might, in their contract, instead of defining the measure 
of a contract undertaking, stipulate that it should be 
defined by a third person, or by arbitration, or in other 
specified manner. 

• Bee Kyd's " Law of Awards " (1799), p. 72. 

' See the ease Kill v. EoUister (1746), 1 Wilson, 129 ; also the ease of 
Thompvm v. Charnock (1799), 8 T. R. 139. 



BETWEEN TEE PARTIES. 197 

In the case of Scott v. Avery, 1 in the House of Lords, 
it was held that the doctrine that parties cannot, by agree- 
ment, oust the jurisdiction of the courts of law, had no 
application to the case where a mutual insurance company 
had not bound itself to indemnify a policy holder for loss, 
but had only undertaken that, in the event of a loss, it 
would pay him such an amount as should be determined 
by a committee, or awarded him by arbitrators. The 
distinction drawn was, that, in the case before the Court, 
the only undertaking as to payment was that which arose 
from the covenant to pay an amount to be ascertained in 
a particular manner prescribed, whereas in all the cases 
where the doctrine that no agreement of parties operates 
to oust the courts of their jurisdiction, was held applicable, 
there was a clear cause of action existing upon the cove- 
nants or agreement, independently of the particular 
covenant or agreement to refer. 

The distinction which exists between a reference for the 
purpose of determining the measure of a contract under- 
taking by completing the definition of such undertaking, 
and a reference for the purpose of determining the 
remedy for a breach of a contract undertaking, is 
that which is involved in the judgment delivered in this 
case of Scott v. Avery. 1 The former is in lieu of the act 
of the parties in carrying their agreement to accuracy, 
the latter is in lieu of the exercise of the jurisdiction of a 
court. 

The primary motive which leads to a building contract 
being entered into, usually, is the desire of the employer to 
have a work executed to fulfil a certain purpose. He 
endeavours to make such stipulations in the contract, as 
will ensure the accomplishment of that end. With this 
view he may deem it essential that he stipulate that he 
shall have the power to direct and control the contractor 
as to the work to be performed, and also as to the progress 
to be made in the execution of the work. Much more 
frequently, however, the employer stipulates that an 

1 (1855), 5 H. L. C. 811. 
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engineer or architect who shall be his agent, shall exercise 
such powers. 

The engineer or architect appointed by the employer, to 
superintend the performance and completion of the work, 
is deeply interested in having the work completed. Not 
only the desire to fulfil the duty which he has undertaken, 
but considerations of professional reputation and success, 
exert a strong influence in inducing him to take care, so 
far as it is possible for him to do so, that nothing shall 
prevent the completion of the work to the reasonable satis- 
faction of the employer. He may very properly recognize 
that the purpose for which he is appointed is that he may 
see that the work is performed and completed according to 
the contract, and that it is for that purpose that he is- 
given the powers which he has under the contract, and 
not for the purpose of constituting him a judicial tribunal. 

Parties, in stipulating that the engineer or architect, 
who, for the time being, shall be the agent of the employer, 
for the direction and superintendence of the performance 
of the work, shall determine any difference or dispute 
arising between them, whatever may be their intention 
as to the nature of the questions to be so determined, are, 
certainly, not intent upon stipulating for a tribunal which 
shall be indifferent between them. If they desired to 
provide for a determination by a tribunal skilled in the 
subject matter and at the same time indifferent between 
them, they might agree that the determination should be 
made by an engineer or architect to be appointed by their 
joint concurrence, or by three engineers or architects, one 
to be appointed by each of the parties, and the third by 
those so appointed. 

Where the engineer or architect is identified by name, 
in the contract, it may be possible to regard the contractor 
as having had so much confidence in him as to have been 
willing to commit to him all the powers which the contract 
gives him, notwithstanding that he was to be the agent of 
the employer, to see that the work should be performed 
and completed. 
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Bat where the provision of the contract is that any 
difference or dispute which should arise between the parties 
should be determined by the engineer or architect, whoso- 
ever he might be, who, for the time being, should have 
been appointed by the employer to direct and superintend 
the performance of the work, the contractor cannot be 
regarded as having agreed to such provision through 
any confidence which he might have in any individual 
engineer or architect. No personal character or qualifi- 
cation of any individual can, in such a case, be deemed 
to have been relied upon as affording a safeguard against 
the operation of the bias incident to the position of 
the engineer or architect as the agent of the employer, 
for directing and superintending the carrying out of the 
work. 

The common law permitted a party, to a personal con- 
tract, to elect between performing his contract undertaking, 
and paying damages for a non-performance. The enforce- 
able legal right acquired by a party in entering into a 
contract was, therefore, the right to be compensated in 
damages for any injury which he might sustain through 
a breach of the contract by another party to it. Such 
right being that which the law affords as the effect of 
the contract, it is important to consider how far it may 
be modified by any provision in the contract ; or, in other 
words, to consider how far parties may stipulate in their 
contract that it shall not have the legal operation and 
effect of a contract. 

Parties may stipulate their contract rights and under- 
takings as they wish and as they may be able to agree, 
and they may make effective provision for undertakings 
to be dependent upon the fulfilment of other undertakings, 
and for rights to arise upon certain events, or to cease 
upon certain events, and for rights of election as to which 
of alternative rights shall be exercised. Such provisions 
are in definition of the respective contract rights and 
undertakings of the parties, but they do not modify the 
right which exists by law and which affords a remedy for 
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a breach of contract, a right to compensation in damages 
for the injury sustained through such breach. 

Parties must have come to a complete agreement before 
their contract takes effect in law; and then it is their 
intention involved in their entire agreement, which does 
take effect. The scope of the operation of the provisions 
of the contract, is in the establishment, definition, and 
limitation, of the contract rights and undertakings, while 
the law determines the remedial rights arising upon a 
violation of such contract rights, or upon a non-fulfilment 
of such contract undertakings. Any provision of a con- 
tract, being part of the agreement of the parties, is, 
therefore, to be regarded as operating in establishing 
that for breach of which the law is to afford the remedy, 
and not as interfering with that remedy. 

A stipulation, that upon a certain default of the con- 
tractor, the employer may deduct a certain sum from 
the contract price of the work, does not involve that the 
undertaking of the employer to pay the full price shall 
be subject to an off-set, or deduction, of damages recover- 
able by law from the contractor as compensation for his 
default; but it operates to render the employer's under- 
taking to pay the full price conditional upon the contractor 
not being in such default, and affords a means of compu- 
tation of the amount which he undertakes to pay in the 
event of the contractor being in such default. 

After the parties have made all their stipulations in 
their contract, defining their respective undertakings, or 
committing to whomsoever they wish, whether he be one 
of themselves, or the agent of one of them, or an indifferent 
third person, the function of making any determination 
necessary for the completion of the definition of any of 
the contract undertakings, a certain intention, consistent 
throughout, is involved in their agreement. It is the 
undertaking of a party, as consistent with that entire 
intention, that is operative, and for the non-performance 
of which the law affords the other party a right of action 
to recover compensation in damages. Such right of action 
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involves the right of the parties to have the tribunal in- 
different between them. 2 

But it by no means follows that, because the parties 
have agreed that a certain third person should make a 
determination between them, they intended that he should 
act as a person indifferent between them. The very purpose 
which parties may have had in view in agreeing that a 
contract undertaking should be defined by a certain third 
person, instead of leaving it to be implied that they 
intended that its measure should be that which a jury 
should determine to be reasonable, might be to commit 
the function of such determination to a tribunal which 
should not be indifferent between them, but should be 
affected with some measure of bias in favour of one of them. 

A party has a right to stipulate for the exercise of such 
control by himself, or by his agent, of another party's 
contract undertaking as the latter may agree to commit 
to him. He may stipulate that a certificate involving his 
own agent's determination that the undertaking of the 
other party has been fulfilled, shall be a condition precedent 
to his own undertaking. 

A party, so stipulating, is to be regarded as having the 
intention to maintain the benefit of, at least, some safe- 
guard from having the determination committed to his 
own agent. An intention that a person, who is required 
to be the agent of one party, shall, in making a determina- 
tion between his principal and the other party, act as a 
person indifferent between them, does not appear from 
such provision. The provision, in its very nature, is for a 
determination of a person who, in matters upon which the 
accomplishment of the purpose of his agency depends, 
cannot be indifferent between the parties. In making 
determinations in matters upon which the accomplishment 
of the purpose of his agency does not depend, he may, 
perhaps, be much less subject to influence of bias. But 
any intention that he shall, in making a determination 

* See the case of Dimes v. The Proprietors of the Grand Junction Canal 
(1852), 3 H. L. C. 759. 
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between the parties, put aside and resist the influence 
incident to his position as the agent of the employer for 
securing the performance of the work, is to be sought for 
as involved in the nature of the rights to be affected by the 
determination, since it does not appear to be involved in 
the provision constituting his agency the means of his 
identification, or his qualification. 

It may be capable of being regarded as accidental, that 
a certain engineer or architect, to whom the parties commit 
the power of making determinations between them, is the 
agent of one of them. But where they agree that such 
power shall be committed, not to any particular individual, 
but to the engineer or architect, whosoever he may be, who, 
for the time being, shall have been appointed by one of 
them as his agent, entrusted with the accomplishment of a 
certain purpose, such agency is not accidental, but is the 
essential qualification, and therefore whatever such agency 
may reasonably be deemed to necessarily involve, may be 
regarded {as being contemplated, and as involved in the 
stipulation. It may reasonably be assumed that an agent 
appointed for a certain purpose will not be disposed to 
permit the accomplishment of that purpose to be defeated. 
It is his duty to be not indifferent in matters upon which 
such accomplishment may depend. It is from his desire 
and determination to have the work carried to a successful 
completion, that a bias is apt to exist in the mind of the 
engineer or architect who is the agent of the employer for 
superintending and directing the performance and com- 
pletion of the work, rather than from any desire to favour 
the employer in respect of any matters upon which the 
successful prosecution of the work does not depend. The 
attitude very frequently assumed by the engineer or archi- 
tect, in cases where the prosecution of the work is attended 
with difficulties, is that he seeks to encourage the contractor 
to make extra effort in the prosecution of the work, by pro- 
mising that he will certify for liberal payment for the work. 

A provision, committing to the engineer or architect the 
function of determining the amount which the contractor 



BETWEEN THE PARTIES. 203 

shall be entitled to receive in payment for the work, may 
usually be regarded as consequent upon the stipulations 
by which the employer keeps open, for his subsequent 
determination, the final definition of the work that is to 
be performed. If the work that is to be performed by the 
contractor, be not determined when the contract is entered 
into, the amount which he is to receive in payment for it, 
cannot well be then determined. Stipulations involving a 
postponement of the final definition of the former, naturally 
lead to stipulations for a corresponding postponement of 
the definition of the latter. 

As the employer's interest in having the work performed 
to answer a certain purpose, and at a certain time, is 
paramount, it is reasonable that he should insist upon 
stipulating that an engineer or architect, to be appointed 
by him alone, should have the power to define and direct 
the work that is to be performed, and to determine the 
progress to be made in its execution. It is quite true that 
it is by no means so reasonable that he should insist upon 
stipulating that such engineer or architect should determine 
the amount which the contractor should be entitled to be 
paid for the performance and completion of the work. As, 
however, it usually may be regarded as probable that the 
engineer or architect who is to direct the performance of 
the work, will possess a greater personal knowledge of the 
circumstances attending the requirement of the work, than 
any other person, as well as having superior facility for 
forming a correct opinion as to its quantity, classification, 
and value, the question of such advantages, and of con- 
venience, and of the saving of trouble and expense, may 
reasonably be regarded as having been considered, and to 
have been, in some measure, operative, when the parties 
have agreed that he should determine, by his certificate, 
the amount to be paid to the contractor for the work, 
instead of committing 6uch determination to an engineer 
or architect who would be indifferent between them, or 
leaving it for a jury. A participation in the benefit of 
such advantages may, in such a case, be regarded as 
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having been balanced by the contractor, against the dis- 
advantage involved in the tendency to bias resulting from 
the relation of principal and agent and from any other 
contract relation between the engineer or architect and 
the employer, of which the contractor, when entering into 
the contract, was aware. 

The stipulations and counter stipulations of the parties, 
are not matters of justice or injustice, but of negotiation 
and bargain. In such negotiation, it is the aim of each to 
have the provisions of the contract such as will preserve 
to him a sufficient control in matters in which his interests 
are paramount, and also secure to him, at least, a fair 
equivalent for his own undertaking. If provision be made, 
for proportioning the amount to be paid for the work to 
the quantity and quality of the work which may be 
exacted, the contractor may be quite ready to consent to 
any stipulation by which the employer may desire to reserve 
to himself a power to increase, or diminish, or to vary the 
work to be performed. 

If the amount to be paid for the entire work, be fixed 
by the contract, the contractor may secure what he may 
regard as a fair equivalent for his undertaking, by insist- 
ing that the work, to be performed in order to earn such 
specified amount, be also specified in the contract. Where 
such is not done, but it is agreed that the work, to be 
performed for such amount, shall be subsequently defined 
by plans and specifications to be furnished by the engineer 
or architect appointed by the employer to direct and 
superintend the performance of the work, the contractor 
must be regarded as having considered the price which he 
has stipulated for, a sufficient consideration for his own 
undertaking, subject, as such undertaking is, to the deter- 
mination of an engineer or architect affected with the 
strong desire and determination to secure the completion 
of the work in a proper and efficient manner, as the fulfil- 
ment of his duty, as the agent of the employer appointed 
fpr that purpose, may demand. 

It is the contractor's own fault if, in such a case, he 
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has failed to stipulate for such a price as will afford him a 
sufficient remuneration for the work required of him under 
any proper exercise of the discretionary power that he has 
concurred in committing to the engineer or architect in 
the completion of the definition of the work to be per- 
formed. It is not that the engineer or architect is to be 
regarded as having been relied upon, by the parties, to act 
indifferently between them, but it is that the price stipu- 
lated for is to be deemed to have been regarded by the 
contractor as sufficient consideration for his own under- 
taking in view of the measure of that undertaking being 
subject to the determination of an engineer or architect 
affected with the bias due to his being the agent, en- 
trusted by the employer, with the duty of directing and 
superintending the performance and completion of the 
work. 

But where the amount to be paid to the contractor for 
the performance of the work, is not absolutely fixed by the 
contract, but provision is made for it to be proportioned to 
the work required of him, as may be the case where the 
amount to be paid is to be computed according to measure 
and value, or where, though a certain amount is specified 
for the execution of the work as defined in certain plans 
and specifications, there is a provision for modifications in 
the work, to be attended by corresponding modifications in 
the amount to be paid for the work, it is not the provision 
for the determination of the work to be performed, but of 
the amount to be paid for it, that the contractor relies 
upon to secure to him a fair equivalence in the respective 
undertakings of the parties. 

Where such provision is made, the contractor, recogniz- 
ing that the power for the engineer or architect to order 
deviations in the work, or to require the performance of 
extra work, was provided to enable the employer to have 
such work performed as he might desire, may regard any 
understanding or agreement existing between the employer 
and his agent, whereby the agent has a pecuniary interest 
in the employer's undertaking, as of no consequence, 
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whatsoever, as affecting the discharge of the function of 
giving directions in the requirement of the work, because in 
the exercise of that function the agent may be regarded as 
giving effect to the employer's views and wishes, he being 
his agent for such direction. But it may be altogether 
different with regard to the function of determining the 
amount that the contractor is to receive in payment for the 
work. The contractor, in agreeing that such determination 
should be made by the engineer or architect who should 
be the agent of the employer for the superintendence 
and direction of the work, would be either surrendering 
his right to an indifferent tribunal for the determination 
of the measure of the employer's undertaking, or abstain- 
ing from insisting that the measure of such undertaking 
should be accurately defined in the contract. He must, 
therefore, where he has so agreed, be deemed to have 
regarded the disadvantage attending his acceptance of 
such a tribunal, as counterbalanced by some other con- 
sideration involved in the provisions of the contract. But 
to enable him to properly estimate that disadvantage he 
would require to be made aware of the existence of any 
Agreement or understanding existing between the employer 
And the engineer or architect, tending to increase the bias 
of the latter in favour of the employer. 1 

A circumstance which might operate to disqualify the 
engineer or architect for making determinations as to 
the entire amount which the contractor should be paid for 
the work, might be no ground of disqualification for his 
determination of matters in which he might properly 
yield to the control of the employer. 

Not only in the function of directing the work that is 
to be performed under a contract which provides for pay- 
ment proportionate to the work exacted, but also in the 
function of determining the amounts to be received by the 
contractor, as interim advances upon progress certificates, 
is it quite reasonable that the parties, in committing the 

1 See the case of Kemp v. Row (1858), 1 Giffard, <258 ; also the case of 
Kimberley v. Dick (1871), L. R. 18 Bq. 1. 
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exercise of such functions to the engineer or architect, / 
charged by the employer with the duty of directing and 
superintending the performance of the work, should do so 
because of his being such agent of the employer, rather 
than with the expectation that he would be indifferent 
between the parties, notwithstanding his being such agent. 
In a contract for an entire work, a provision for the pay- 
ment of any portion of the contract price of the entire 
work, before its completion, is a stipulation of a concession 
to the contractor. The parties are not to be deemed to 
have intended to commit the function of determining the 
measure of such concession, to a tribunal indifferent 
between them, or, indeed, to have carefully considered the 
extent to which the tribunal, to which they have committ ed 
it, would not be indifferent between them, when the em- 
ployer has gone no further in putting it beyond his own 
control than agreeing to commit it to the agent whom he 
entrusts with the function of directing and superintending 
the performance of the work. 2 

A conflict has sometimes been regarded as existing 
between the case of Ranger v. The Great Western Railway 
Company* and the cases of Kemp v. Rose,* and Kimberley 
v. Dick, 5 but when the difference in the nature of the 
matters that were committed to the determination of the 
engineer or architect, is considered, all conflict disappe ars. 
In the contract in the case of Ranger v. The Great Western 
Railway Company, 9 the contractor stipulated for the final 
settlement of accounts by three engineers, one to be 
appointed by each of the parties, and a third by the two 
so appointed, and he only agreed that the questions arising 
during the prosecution of the work, should be determined 
by the company's engineer alone. He could not be 
regarded as having carefully weighed the extent to which 

* See the judgment delivered by Lord Chancellor Cranworth in the 
House of Lords in the ease of Ranger v. The Great Western Railway Company 
(1854), 5 H. L. 0. 72. 

* (1854), 5 H. L. C. 72. 

* (1858), 1 Giffard, 258. * (1871), L. R. 13 Eq. 1. 
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the engineer would not be indifferent between the parties, 
because he had only agreed to commit, to such engineer, 
the determination of matters which the company might 
reasonably have the intention to keep within their own 
control, or of matters which would only have temporary 
effect, and in respect of which any error or injury might 
be subjected to future rectification or redress. The con- 
tractor was held to have no right to be relieved of the 
obligation to submit to such determination, merely because, 
when he entered into the contract, he was unaware that 
the engineer was a shareholder in the company. But in 
the cases of Kemp v. Rose* and of KimberUy v. Dick, 5 the 
contractor had agreed to submit to the determination of 
the architect, not merely questions arising during the 
. prosecution of the work, and of temporary operation or 
; effect, but questions affecting the equivalence between the 
amount which he was to receive in final payment for the 
work, and the burden of his undertaking in respect of 
the performance of the work. His agreement to submit to 
the determination of the architect, in such matters, having 
been made in ignorance of an agreement or understanding 
, existing between the employer and the architect tending to 
I create a bias in the mind of the latter in addition to that 
which would be necessarily incident to his employment, 
the contractor was held to be relieved of his undertaking 
Vjo abide by such determination. 

Although a provision that the engineer or architect 
shall, by his certificate, determine the amount which the 
contractor shall be entitled to receive in payment for the 
work, is for the completion of the definition of the em- 
ployer's contract undertaking as to payment for the work, 
yet, as it is chiefly in the exercise of such functions that 
the equivalence is effected between the respective under- 
takings of the parties, the exercise of the functions of an 
arbitrator more frequently appears to be involved in such 
determination than in other determinations provided for 
in the contract. For the mere ascertainment of the value 
of the work performed, the functions of a valuator may, in 
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many cases, appear to be all that are necessary to be exer- 
cised; and very frequently, little more than the exercise 
of functions which are merely ministerial may appear to 
be involved ; but the distinction due to the fact that it is 
not the value with reference to market prices that is to be 
determined, but the value under the provisions of the con- 
tract, is to be observed. That a person should be required 
to estimate, or to fix, the market value of a certain existing 
piece of work, or of a certain existing property, is a very 
different thing from putting into his hand a written con- 
tract, containing a great number of stipulations and pro- 
visions, and requiring him to make the determinations 
necessary for the completion of the definition of the con- 
tract undertakings under it, which the parties, not having 
completely defined, have agreed should be ascertained by 
him. The engineer or architect appointed to perform such 
functions does not act as a mere valuator, but as an arbi- 
trator ; 6 not as an arbitrator in the restricted sense of one 
who performs the functions of a judge in the determination 
of a difference or dispute involving a right of action, but 
as an arbitrator who, in determining the measure of the 
contract undertakings of the parties, has to interpret the 
contract, and to give effect to its provisions, as they are 
operative in the accomplishment of the intention of the 
parties, as manifested in the entire contract. Two pro- 
visions of a contract may be such that one can only be 
intended to be operative in the event of there being no 
exercise of a power provided under another. The engineer 
or architect, having exercised a power under the latter 
provision, may, in making his certificate in the completion 
of the definition of a contract undertaking, have to decide 
as to whether the former provision is to be given effect to, 
or has become inoperative. 

Where, by the contract, it is provided that the engineer 
or architect shall have power to make any alterations in 
the plans and specifications, and in the works during their 
prosecution, and also that he shall, by his certificate, 

• See the case of Stevemon v. Watton (1879), 4 C. P. D. 148. 

P 
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determine the amount that the contractor is to be entitled 
to receive in payment for the work, and it is also stipulated 
that the contractor shall not be entitled to be paid for any 
extra work not ordered by the engineer or architect in 
writing before being executed, the engineer or architect, 
in certifying for payment for the work, may have to con- 
sider how far any determination involved in his manner of 
requiring the execution of certain work, may have to be 
disregarded because of his having subsequently exercised 
the power to make changes in the plans and specifications, 
or in the works. 

If there also be provision for the employer to deduct 
from any moneys due, or becoming due, to the contractor, 
certain penalties for a delay in the completion of the work, 
the engineer or architect, if the power to determine as to 
such penalties be, by the contract, committed to him, may, 
in certifying the amount which the contractor is entitled 
to receive, have to take into consideration the question of 
how far his exercise of a power, provided in the contract, 
for him to require alterations to be made in the work, or 
to order extra work, may have rendered the provisions as 
to penalties inoperative. 

The engineer or architect's certificate for payment for 
work, has been held by the courts, to be final and conclu- 
sive, as an award, with regard to the contractor's right to be 
paid for extra work, 7 and to operate to prevent any inquiry 
as to whether extra work, payment for which was therein 
certified for, had been ordered by the engineer or architect 
in writing, or with other formality stipulated as a con- 
dition precedent to the contractor's right to be paid for 
extra work. 

Such certificate is conclusive as being the completion 
of the definition of the employer's undertaking to pay the 
amount that the engineer or architect should certify to be 

' See the case of Goodyear v. The Mayor of Weymouth (1865), 85 L. J. C. 
P. 12; also the case of Laidkno v. The Hastings Pier Company (1874), re- 
ported in Jenkins and Raymond's "Architect's Legal Handbook," 3rd Edit., 
238 ; also the case of Laptitorne v. St. Aubyn (1885), 1 C. & E. 486. 
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due to the contractor, in respect of work, or for extra work. 
The limitation involved in the stipulation in the contract, 
that the contractor is not to be entitled to be paid for 
any extra work executed by him without written orders, 
cannot have operation in defeat of the engineer or archi- 
tect's certificate, which is, by the contract, constituted the 
completion of the definition of the employer's contract 
undertaking with regard to payment. The engineer or 
architect, when determining as to the issue and purport 
of his certificate for payment, must be deemed to have 
taken into consideration such limitation, and also any 
circumstance under which it could not be the intention 
of the parties that it should be operative. 

A breach of the contract, in as much as it is not in 
accordance with the intention of the contract, but involves, 
at least, a partial failure of that intention, is a contingency 
which the parties are not necessarily to be deemed to have 
contemplated, or to have intended to provide for. And 
where they have provided for a certain breach of a contract 
undertaking, by expressly stipulating that, upon a certain 
default of one party, a right to exercise a certain power 
should accrue to the other party, a proper inference may 
be that such was the only default or breach of contract 
which they regarded as requiring a special provision, and 
that they were quite content to leave all other defaults, or 
breaches of contract, to be attended by their ordinary legal 
consequences. 

A provision which is very frequently found in building 
contracts, and which, at first sight, may appear to be for 
the determination or administration of a remedial right 
arising by law upon a breach of the contract, is one which 
is usually known as a provision for penalties. Such k 
provision is usually to the effect, that the employer shall 
be entitled to deduct, from any moneys due, or becoming 
due, to the contractor, a certain sum per day, or per week, 
or per month, for every day, week, or month, that the 
completion of the work shall be delayed beyond the date 
specified for completion, and to retain, as liquidated 
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damages, the amount so deducted. Where such pro- 
visions are made in the contract, questions frequently 
arise as to whether the engineer or architect's certificate, 
in ascertainment of the amount which the contractor 
is entitled to be paid, is to be deemed to involve a deter- 
mination as to penalties having been incurred, or being 
retainable. 

The amounts retainable under such a provision, in as 
much as they are not the same for a great, and for a 
trivial, default, but are proportioned to the delay in the 
completion of the work, that is to the magnitude of the 
default, are not to be regarded as penalties, within the 
doctrine of penalties, but as the amounts which the parties 
have agreed may be retained by the employer as compen- 
sation for the damages which, if they were not so retained, 
he would sustain by reason of delay in the completion of 
the work. 

The engineer or architect's certificate of the completion 
of the work to his satisfaction and approval, and that the 
contractor has become entitled to be paid the balance of 
the contract price of the work, has been held to be con- 
clusive as against any right of the employer to make a 
deduction for penalties. 8 And where the engineer or 
architect having, by the express stipulations of the con- 
tract, the power to extend the time for completion of the 
work, certified a certain amount to be due to the con- 
tractor in payment for work, such certificate has been held 
to be conclusive as against any right of the employer to 
deduct penalties from the amount so certified. 9 

Where, however, the determination as to penalties 
having been incurred is, by the contract, committed to 
persons other than the engineer or architect, or where a 
power, upon the exercise of which the penalties must 
depend, is so committed, the engineer or architect's certi- 
ficate for payment for work may involve no determination 

8 See the oase of Arnold t. Walker (1859), 1F.&F. 671. 
* See the oase of Laidlaw v. The Hasting* Pier Company (1874), reported 
in Jenkins and Raymond's " Architect's Legal Handbook," 3rd Edit, 238. 
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as to the penalties. 1 The exercise of a power to extend the 
time for completion of the work operates to release the 
contractor from his undertaking to complete the work by 
the time specified in the contract, and hence renders 
inoperative the provisions for penalties for a non-fulfilment 
of that undertaking. If a power to extend the time for the 
completion of the work be committed to other persons, the 
engineer or architect not having the power to determine as 
to whether the undertaking to complete by the date speci- 
fied in the contract, remains operative, his certificate of a 
stated amount being due to the contractor in payment for 
the work, does not involve an award or determination as to 
penalties. 1 

Of all the provisions usually found in building contracts, 
such a provision for penalties is, perhaps, the most sensi- 
tive to defeat, if not by way of prevention of the exercise of 
the power under it, at least by way of compensation being 
obliged to be made for such exercise, where it was in conse- 
quence of the employer's own default that the contract 
right to exercise it, accrued to him. 

The distinction is not to be lost sight of, that such a 
provision for penalties is a provision as to what a party 
may do by his own act, under the express stipulations of 
the contract, and not as to what he shall have the support 
of the law in upholding as against a remedial right of the 
other party for a breach of some other provision of the 
contract. It is quite true that it is a principle of the com- 
mon law that no party shall be permitted to take advantage 
of the non-fulfilment of a condition the performance of 
which he has himself wrongfully prevented. But it is in 
the administration of the remedial rights arising by law, 
and not necessarily in control of the acts of the parties, 
that that principle is given effect to. A party who has to 
resort to the courts in the prosecution of a remedial right, 
may find that principle available and operative, either 
for or against him. But the very purpose of a provision 
for a power of the party to afford himself, by his own act, 

1 See the case of Jones v. St. John's College, Oxford (1870), L. B. 6 Q. B. 115. 
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a remedy for another party's default, is to enable him to 
avoid the necessity of having to resort to a court for a 
remedy for such default, and so he may pursue the remedy 
involved in his own act, until the other party resorts to a 
court, and obtains process to prevent him from so doing. 
But though he be not so prevented, he may, after having 
pursued, by his own act, the remedy stipulated as to the 
other party's default, be deprived of the right to take any 
benefit or advantage of such default, by being obliged to 
make compensation in damages for his own breach of 
contract which occasioned such default of the other party. 
In such a case, the injury to be compensated for is not 
merely that involved in the exercise of the power provided in 
the contract, but is the entire injury involved in the breach 
of contract which caused the right to exercise the power, 
to wrongfully accrue to the party who has exercised it. 

In the case of Mcintosh v. The Midland Counties Rail- 
way Company, 2 Alderson, B., in delivering the judgment of 
the Court, pointed out that if, instead of regarding the 
employer's right to deduct the penalties prescribed by the 
contract, as being altogether defeated by a default upon his 
part in supplying material according to his undertaking, 
the covenants were treated as independent, it would be 
open to the contractor, if by reason of such default he had 
really been prevented from completing the work by the 
time specified, to bring his action for such breach, and 
that in such action it would be open to a jury to give him 
full redress for all the damages which he had sustained by 
reason of such breach, including the penalties which had 
been retained from him in respect of the delay caused by 
such breach, and that in that way justice might be done to 
both parties. 8 

There was the peculiarity in this case of Mcintosh v. 
The Midland Counties Railway Company* that the provision 

8 (1845), 14 M. & W. 548. 

3 See also the judgment delivered by Lord Ohauoellor Cranworth in the 
case of Ranger v. The Great Western Railway Company (1854), 5 H. L. C. 72. 
« (1845), 14 M. & W. 548. * 
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for penalties was in a supplementary agreement, and was 
for a certain sum to be paid as a bonus, over and above the 
contract price of the work, in consideration of the work 
being completed at a certain date earlier than that specified 
in the original contract, and the penalties were to be 
deducted from that bonus, and were to be computed 
according to the number of days that the completion of the 
work should be delayed beyond the date for which the 
entire bonus was to be payable. The provision was, there- 
fore, a provision, not for the penalties to be deducted from 
the price of the work, but, in effect, a provision for the 
addition, to that price, of a bonus for expedition, propor- 
tionate to the expedition accomplished in the completion 
of the work, with a stipulation of the maximum limit of 
such bonus. 

But whether the provision be for a bonus for expedition, 
or for penalties for a delay in the completion of the work, 
it is only through the administration of the right to com- 
pensation in damages for the injury sustained by one party 
by reason of the default of the other party, which wrong- 
fully causes the bonus to be lost or the penalties to be 
incurred, that complete justice can be done. An employer, 
whose default in the fulfilment of his contract undertak- 
ing, has hindered the contractor in the prosecution of 
the work, and so has occasioned a delay in its completion, 
can have no right to permanently retain the penalties 
in respect of such delay. But the contractor's right, in 
such a case, is not, merely, that no effect should be given 
to the provision for penalties, but that he should recover 
compensation in damages for the entire injury sustained 
by him through the employer's breach of contract. The 
retention of penalties from the contractor in respect of a 
delay occasioned by the employer's breach of contract, 
forms part of the injury sustained by the contractor 
through such breach, and hence is to be compensated 
for in the damages recoverable. It would only be in cases 
where no other damages than such retention of penalties, 
had been sustained by the contractor, that complete 
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justice could be done by merely depriving the provision 
for penalties, of operation. 

But it is not only through a breach of contract upon 
the part of the employer, that a provision for penalties for 
a delay in the completion of the work, may become in- 
operative. The engineer or architect's exercise of powers 
provided in the contract, may have such effect. 

Where the power of determination as to penalties 
having been incurred by the contractor by reason of a 
delay in the completion of the work, is committed to the 
engineer or architect, who is also to ascertain, by his 
certificate, the amount which the contractor is to be paid 
for the execution of the work, he must be regarded as 
having, when certifying for payment, taken into con- 
sideration all the provisions of the contract so far as they 
operate in determination of the amount to be certified for. 
Among the provisions so to be considered might be, not 
only a provision for penalties for a delay in completion 
of the work, but also a provision for a power which, if 
exercised in a certain manner, would cause the provision 
for penalties to become inoperative. If the contractor, 
by reason of an extension of time being granted him, or 
accruing to him in consequence of the manner in which 
the power to require the execution of extra work, under 
the provisions of the contract, was exercised, were 
released from his undertaking to complete the work 
by the specified time, the employer would, of course, 
have no right to retain from him any penalties for a 
non-performance of that undertaking. The engineer or 
architect must therefore be deemed, when certifying for 
payment, to have taken into consideration any provision 
for penalties which would affect his computation of the 
amount to be certified for, and also his exercise of any of 
his powers, under any other provision, which would operate 
to render the provision for penalties inoperative. But he 
is not to be deemed to have necessarily taken into con- 
sideration any breach of contract upon the part of the 
employer, or the question of how far such a breach of 
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contract should operate to release the contractor from his 
obligation to complete the work by the specified time, and 
hence to render the penalties for a non-completion by that 
time, incapable of being enforced. 

If the provision for a power to fretain penalties be 
exercised by the employer notwithstanding that it has been 
rendered inoperative through the exercise of a power under 
some other provision of the contract, the contractor's right 
may be to recover, as a balance due to him in payment 
for the work, the amount deducted and retained from him 
under the provision for penalties. But if it be by reason 
of a breach of contract upon the part of the employer, and 
the consequent release of the contractor from his obligation 
to complete the work by the specified time, that the em- 
ployer's right to retain the penalties be lost, the contractor's 
recovery in respect of penalties retained from him may be 
regarded as a recovery in damages. In the latter case, a 
recovery, as of a balance wrongfully withheld from him, 
might perhaps be had by the contractor, but if so, it would 
be by way of the employer being prevented from taking 
advantage of his own wrong, or" of the non-fulfilment of an 
undertaking which he, by his own wrong, had prevented 
from being fulfilled, rather than by way of administration 
of a remedial right. 

A default of the employer, which hindered the contractor 
in the prosecution of the work, would, in law, be attended 
by two consequences. The contractor would have a right 
of action to recover compensation in damages for the 
injury sustained by him through such default, and the 
employer would lose his right to have the work completed 
by the time specified in the contract, for completion, and 
with it the right to recover damages for a non-completion 
by that time. 

It may appear to be manifest that if the employer has, 
through his own default, lost the right to have the work 
completed by the specified time, and with it the right to 
recover damages for a non-completion by that time, he 
cannot have the right to enforce the provision for penalties 
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for a delay in such completion. But the question may 
arise, as to when, and before what tribunal, is it to be 
made to appear, and is it to be determined, that the 
employer has been in default, and that such default has 
deprived him of the right to have the work completed by 
the specified time, and consequently of the right to retain 
the penalties, i * Such facts might be admitted by the 
employer, or by an agent whom he had authorized to 
bind him by such admission, but if not so admitted, they 
could not be established without a judicial determination. 
Upon the answer to such questions in the affirmative or 
negative, remedial rights accruing to the parties by law 
would depend, and such answer would therefore involve a 
judicial determination. If the contractor should bring an 
action in the courts to recover compensation in damages 
for the employer's breach of contract, which had prevented 
him from completing the work by the specified time, and so 
had caused him to incur the penalties, any determination 
which the engineer or architect had assumed to make, to the 
effect that the employer had not been in default, or that his 
default had not deprived him of the right to have the work 
completed by the specified time, would be of no avail as a 
defence, unless as an award involving the determination of 
questions actually submitted by the parties to the engineer 
or architect for judicial determination. 5 And such would 
be the case, also, if the contractor should bring his action 
in the courts for recovery, as of a balance due to him in 
payment for the work, and to the employer's defence 
setting up the right to retain the money as penalties in- 
curred by the contractor by reason of a delay in the com- 
pletion of the work, the contractor replied that such delay 
was caused by the employer's own breach of contract. 

If then, without the question of the employer's default, 
and of its consequence as affecting the contractor's re- 
sponsibility for a delay in the completion of the work, being 
submitted, by the parties, to the engineer or architect for 

5 See the case of Lawton v. The Walla$ey Local Board (1883), 48 L. 
Times Reports (N. 8.), 507. 
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determination, such questions cannot be judicially de- 
termined by him adversely to the contractor, it cannot be 
so determined in favour of the contractor. The engineer 
or architect's certificate for payment for the work, either 
with or without a deduction for penalties, therefore, does 
not involve a judicial determination that the employer 
may not have the right to recover, in a court, damages 
to be assessed by a jury for a breach of the contractor's 
undertaking to complete the work by the specified time, 
or within a reasonable time if he has lost the right to 
have it completed by the specified time. Nor does the 
engineer or architect's certificate which makes a deduction 
for penalties involve a judicial determination that the 
contractor may not have the right to recover, as damages 
for a default of the employer, the penalties deducted and 
retained from him in such certificate. 

The effect of a delay in the completion of the work, being 
occasioned by a default of the employer, is not merely to 
deprive him of the right to enforce the penalties in respect 
of the time equivalent to such delay, leaving him at liberty 
to enforce them with respect of any further delay. 6 The 
operation of such default of the employer, is to relieve the 
contractor of the obligation of his undertaking to complete 
the work by the specified time. If he, thereafter, remains 
bound to complete the work, at all, his obligation is to do 
so within a reasonable time. The provision for penalties 
for non-completion by the specified time, has no operation 
with respect to the obligation to complete the work within 
a reasonable time. The penalty for a non-fulfilment of 
the latter obligation, is that involved in the obligation to 
make compensation in such measure of damages as a jury 
shall determine to be adequate. 

It is quite true that the powers of the engineer or 
architect, of determination as to penalties for a delay in 
the completion of the work beyond the specified time, have 
no operation when the contractor, being released from his 
undertaking to complete the work by the specified time, 

• See the case of Holme y. Ouppy (1838), 3M.&M. 887. 
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remains only bound to complete it within a reasonable 
time. But it may be quite unnecessary for the engineer 
or architect to take cognizance of any breach of contract 
for the purpose of determining that he has no power to 
determine that which the contract expressly provides that 
he should determine. By exercising the powers which the 
contract expressly provides for him to exercise, and under 
the circumstances which are expressly provided for, and 
for the purposes for which the express provision is made, 
the engmeer or architect enables the intention of the 
parties to be carried into effect, so far as it is possible for 
him to do so, and does not take it upon himself to cause 
a defeat of that intention in one respect, to defeat it in 
other respects. He may very properly leave it for the 
courts to determine the question of how far a breach of 
contract may have operation in defeat of his determina- 
tions made in the exercise of the powers which the contract 
expressly provides for him to exercise. He has not the 
power, unless the question be submitted to him by the 
parties, to determine that the employer's breach of con- 
tract does not operate to defeat his right to retain penalties 
for a delay m the completion of the work ; » nor is any 
determination to the contrary involved in his non-exercise 
tLrl P ,T r l ?™ him by the contract > *<> ^rtify as to 

naZ H b !-« g ? CU / red - A P° wer t0 make » determi- 
STJi 7 a certificate, does not involve a power to make 

any determmation by not making a certificate. A non- 

"7 f » P°f of certifying as to penalties, might be 

due to the fact that the engineer or architect regarded Ms 
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tract as having rendered the provision for penalties in- 
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penS aDCti0n ° f making any termination'^ 

mI*. Vl8 i 0n8 f °f th& . empl0yer t0 have ce rtain powers, 
upon a certain stage in the progress or completion of the 

nlXiTSXSr ^ *• ""- M *»* «*** « I" 



BETWEEN TEE PARTIES. 221 

work not being reached by a certain date, or upon the 
engineer or architect's certificate of such a fact, are for 
purposes connected with the prosecution of the work, and 
with payment for the work, and not for the purpose of the 
administration of the remedial rights arising by law upon 
a breach of the contract. The engineer or architect may, 
therefore, exercise his functions under such provisions, 
without taking into consideration the question of the 
manner in which any breach of contract upon the part 
of the employer, may affect the employer's right to support, 
as a legal right, his act in the exercise of his contract right. 
The engineer or architect, if, because of a default of the 
employer, he abstains from exercising such functions, 
renders the provision dependent upon the employer being 
in no such default in the fulfilment of his own under- 
taking. Such a course may be, not only, not in accordance 
with the intention of the parties, but it may also be in 
contravention of the policy of the law, which is that 
parties should not unnecessarily be deemed to have in- 
tended their respective undertakings to be dependent, but 
that such undertakings should be treated as independent 
of each other, unless the intention is manifestly otherwise, 
in order that a breach of each may be compensated for in 
damages, without rendering another, for which it is not 
the entire consideration, inoperative. 

With regard to the provision for penalties for a delay 
in the completion of the work, beyond a specified date, no 
conflict with such policy of the law is, however, possible, 
since such provision is necessarily dependent upon no 
delay in the completion of the work being occasioned by 
any default of the employer. Such provision is regarded 
as having been made with reference to a completion by the 
particular date specified for completion, and in contempla- 
tion of particular days and seasons being available for 
the performance and completion of the work by that 
date. 8 

Of all the provisions for certain rights to accrue to the 

• See the case of Holme v. Quppy (1838), 3 M. & W. 387. 
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employer upon a certain certificate of the engineer or 
architect, it is, therefore, that for penalties for a delay in 
the completion of the work, which appears capable of being, 
with the least risk of defeating the intention of the parties, 
subordinated to a consideration of a breach of contract 
upon the part of the employer. The right of the employer 
to recover damages, to be assessed by a jury, for the injury 
sustained by him through a breach of the contractor's 
undertaking, subsists, notwithstanding the provision for 
penalties. It is when such right, or the contractor's right 
to recover payment for the work, comes to be adjudicated 
upon by the courts, that the employer's breach of con- 
tract is to be considered, and its legal effect in defeat of 
his right to recover damages, or to retain penalties for a 
default of the contractor in the completion of the work, 
can be determined. 

The almost certain effect of the provision for penalties 
being enforced notwithstanding that the contractor had 
been hindered in the prosecution and completion of the 
work by a default of the employer, would be that the 
contractor should resort to the courts to recover, as in 
compensation for such default, or as a balance due to him 
in payment for the work, the amount deducted and re- 
tained from him as penalties for the delay which the 
employer's default had occasioned in the completion of 
the work. A desire to avoid such action by not rendering 
it necessary for the contractor to take such a course, might, 
in any case where there was any possibility of a default 
upon the part of the employer being capable of being made 
to appear before a court, induce the engineer or architect 
to make no deduction for penalties notwithstanding that a 
delay had occurred in the completion of the work. But 
although such course might be highly prudent upon the 
part of the engineer or architect in protecting the employer 
from vexatious and expensive litigation, and might serve 
the ends of justice by leaving the way clearer for the courts 
to administer the remedial rights which had, by law, accrued 
to the parties respectively, it would not be in the exercise 
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of the function of an arbitrator that it would be determined 
upon. 

A provision for the engineer or architect to grant the 
contractor an extension of time for the completion of the 
work, is very frequently made in contracts. The grounds 
upon which such power may be exercised are usually 
specified. Such a provision is generally accompanied by 
the provision that, in the event of any extension of time 
being granted under it, all the provisions of the contract, 
as to penalties, or for the exercise of other powers with 
reference to the obligation of the contractor to complete 
the work by the time specified in the contract, shall apply 
to a completion of the work by the date to which the time 
shall be so extended. A provision for a power to grant the 
contractor an extension of time for the completion of the 
work, has the appearance of involving a concession to 
the contractor. But in view of the sensitiveness of a 
provision for penalties, to defeat by the exercise of a power 
under the contract, to require the performance of extra 
work, or to require alterations to be made in the work, or 
by reason of a default of the employer, which delays the 
contractor in the prosecution of the work, the practical 
operation of a provision for an extension of time, and for 
the maintenance of the provision for penalties as applicable 
to the time so extended, is very often the reverse of a 
concession to the contractor. 

Where it is stipulated that in the event of any delay, in 
the completion of the work, arising from any cause for 
which the employer is responsible, an extension of time for 
the completion of the work may be granted by the engineer 
or architect, and shall be deemed to be in full compensa- 
tion and satisfaction for any loss or injury sustained by 
the contractor in respect of such hinderance or delay, and 
shall also exonerate him from any penalties for such delay, 
the provision may have the appearance of substituting a 
right to compensation in time for the right arising by law 
to compensation in damages. Such a provision may, 
however, be capable of being regarded as not applying to 
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cases of delay arising from any breach of contract of the 
employer, but only to cases where the cause of the delay is 
the exercise of a power to order extra work to be performed, 
or of some other power, by the employer, or by the engineer 
or architect, under the provisions of the contract. As 
applicable to a delay arising from what, if it were not for 
such provision, would constitute a breach of contract upon 
the part of the employer, the provision may be regarded as 
involving a qualification of the employer's undertakings, 
rather than as a stipulation that, a breach of such under- 
takings should not be attended by the legal consequences 
of a breach of contract. Such a provision may, however, 
be capable of being regarded as a definition of the terms 
upon which the engineer or architect shall have the power 
to grant an extension of time, and upon which it may be 
accepted. 

A provision in the contract, empowering the engineer or 
architect to grant an extension of time, to be so deemed to 
be in satisfaction of any claim of the contractor for a 
default of the employer in causing the necessary plans and 
directions to be furnished to the contractor to enable him 
to commence and to prosecute the work, does not necessarily 
operate to oblige the contractor to accept any extension of 
time so granted. 9 He is, by the employer's default which 
has delayed him in the prosecution of the work, relieved 
of his obligation to complete the work by the specified 
time, and he, therefore, for his own protection, requires no 
extension of time to be granted to him, since the law, itself, 
affords him an extension of time, by regarding him as only 
bound to complete the work within <a reasonable time. 

Though the operation of the provision, requiring all 
differences and disputes which arise between the parties to 
be referred to the engineer or architect, and stipulating 
that his determination shall be conclusive and binding, be 
regarded as intended for the purpose of the determination 
of questions arising in the fulfilment of the contract, and 

• See the ease of BcberU v. The Bury Commissioners (1890), L. E. 5 C. P. 
310. 
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as not extending to the rights arising upon any breach of 
the contract, except such as are expressly stipulated to arise 
upon certain defaults, yet a determination in completion 
of the definition of a contract undertaking may have to be 
made with the view of affording a physical remedy for a 
physical defect developing in the work as the consequence 
of a breach of the contract, or involving a breach of the 
contract or of warranty. 

Where the contract undertaking of the contractor, is, to 
perform the work according to the directions of the engineer 
or architect, and to complete the entire work to his satis- 
faction and approval, the engineer or architect cannot be 
compelled to approve of work which he may deem to be 
defective. In the exercise of the function of approving of 
the work, a function committed to him alone, it is not 
necessary for him to take into consideration the question 
as to the responsibility of either party for a defect existing 
in the work. That may be a question which the parties 
never intended should have operation in defeat of the 
purpose for which the contract is entered into. It is one 
which may well be left to be determined by a court or jury, 
the engineer or architect only taking care that the work, as 
completed, be in accordance with the contract, and to his 
entire satisfaction and approval. The stipulation that the 
work should be completed to the satisfaction and approval 
of the engineer or architect, may reasonably be deemed to 
be for the purpose of securing a work which should, in his 
opinion, be perfect when completed, any defect which 
should have developed in it, up to the time of completion, 
being fully and satisfactorily remedied according to the 
determination of a person whose professional attainments 
would render him eminently competent to judge of the 
quality and stability of a structure, though in nowise 
specially qualified to determine the legal rights or respon- 
sibilities arising upon a breach of contract. 

If the engineer or architect, because he regarded a 
defect in the work, as involving, or being due to, a default 
of the employer, should certify his approval of work which 

Q 
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he, in fact, did not deem satisfactory, or such as he should 
otherwise approve of, he would, in effect, be permitting the 
intention of the contract to be subjected to a partial defeat, 
for the sake of effecting a compromise of the contractor's 
right of action to be compensated in damages for the 
employer's breach of contract. It would, however, be no 
answer to the contractor's action for damages for a breach 
of contract upon the part of the employer, to allege that 
the engineer or architect had, in exercising the function of 
approving of the work, taken such breach of contract into 
consideration, and had compensated the contractor, in 
respect of it, by so certifying as to entitle him to payment 
for defective work. It would not be as an arbitrator, but 
as the agent of the employer, that the engineer or architect 
would be influenced to subordinate the exercise of the 
functions committed to him for the accomplishment of 
the purpose of the contract, to an endeavour to enable 
the employer to avoid the consequences of his breach of 
contract. 

Whether a defect developing in the work be attributable 
to a default of the contractor, or to a breach of contract 
upon the part of the employer, the engineer or architect 
may properly direct that it be remedied in such a manner 
as will enable the entire work to be completed to his 
satisfaction and approval. He cannot, of course, compel 
the contractor to perform work which is of such a character 
as to be incapable of being deemed to be within the 
contract. But he can place him in the position of having 
to elect between the performance of the work which he 
exacts, and the abandonment of the further prosecution of 
any work, whatsoever, under the contract. If the con- 
tractor elects to regard the contract as still operative, not- 
withstanding that, in the fulfilment of it, he is called upon 
to perform work for the purpose of remedying a defect 
occasioned by the employer's default, he must perform 
everything which the engineer or architect requires as 
essential to his approval of the completion of the work, 
but he has a right of action to recover compensation in 
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damages for the injury that he has sustained by reason of 
the cost, to him, of such completion, having been increased 
through the breach of contract upon the part of the em- 
ployer. If, upon the other hand, he elects to regard the 
contract as rescinded, and to abandon any further prose- 
cution of the work under it, he has the right to recover 
compensation, as upon a quantum meruit, for the work 
which he has already performed. 1 

Where the contractor has bound himself to complete 
the entire work to the satisfaction and approval of the 
engineer or architect, the engineer or architect's deter- 
mination that any particular work is essential to his 
approval of the completion of the entire work brings that 
particular work within the contractor's contract under- 
taking. The question then is not as to whether the con- 
tractor, in fulfilling his contract undertaking, shall perform 
that particular work, but is as to whether he will make 
any attempt to perform his undertaking so burdened with 
work which was never contemplated. 

The ground upon which a right may accrue to the 
contractor to elect to regard the contract as rescinded, and 
to abandon the further prosecution of the work under it, is 
that in consequence of the employer's breach of contract 
or warranty, the contractor's fulfilment of his own under- 
taking with respect to the performance and completion of 
the work, has been caused to involve the performance of 
work which, under the provisions of the contract, cannot 
be deemed to be within the intention of his undertaking. 
But as the very purpose and intention which the parties 
might have in stipulating that the engineer or architect 
should have the power to require the execution of any 
extra work which he might think fit to order, or might 
deem necessary, might be to enable him to require the 
execution of extra work in remedy of any defect which 
might, from any cause whatsoever, develop in the work, 
no less than for the purpose of enabling any desire, which 
the employer might have for the extension of the works, to 

1 See the case of Planch* v. CoiOmrn (1831), 8 Bing. 14. 
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be carried into effect, the right to elect to abandon the 
further prosecution of the work may not accrue to the 
contractor unless the work which the engineer or architect 
requires, for the purpose of remedying a defect occasioned 
by the employer's breach of contract, cannot be deemed to 
be within the provisions of the contract, either as to the 
contract work, or for the requirement of extra work. 

Nevertheless, the contractor being entitled to be com- 
pensated in damages for the injury which he actually 
sustains in consequence of the employer's breach of con- 
tract, the fact that the engineer or architect ordered the 
execution of extra work in remedy of a defect occasioned 
by such breach, and certified for payment for such extra 
work, and that the contractor received such payment, 
might afford no answer to the contractor's action for 
damages for such breach of contract. The payment for 
the work rendered necessary by such breach, or ordered by 
the engineer or architect for the purpose of remedying the 
defect occasioned by such breach, would operate to lessen 
the damages that the contractor sustained from such 
breach ; or it might afford him full compensation for the 
damages sustained by him. But any excess of the expense 
which the contractor had to incur in the execution of such 
work, or otherwise, as a consequence of such breach, over 
the amount which he received in payment for such work, 
would be recoverable as damages sustained by him in 
consequence of the employer's breach of contract. Upon 
the other hand, though the expense incurred by the con- 
tractor, in the execution of such work, were less than the 
amount certified by the engineer or architect, and received 
by the contractor in payment for it, yet the certificate for 
payment would operate to entitle the contractor to pay- 
ment of the sum certified for, not as damages, but as 
payment for the work. In such case, the contractor would 
sustain no damages, and hence would have no right of 
action, notwithstanding the employer's breach of contract. 

An error quite frequently made by contractors who 
have been required by the engineer or architect to perform 
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work for the purpose of remedying defects due to defaults 
of the employer, is that, instead of claiming damages, to 
be measured by the expense incurred by them in executing 
the work so rendered necessary, they claim payment for 
such work, as being extra work under the contract. The 
Court in such a case, is very apt to intimate that if the 
work be extra work, under the contract, the right to pay- 
ment for it must be governed by the provisions of the 
contract as to payment for extra work ; that if it be neither 
extra work under the contract, nor a part of the contract 
work, the contractor might have refused to execute it ; but 
that, it being admitted that the performance of it, was 
essential to the completion of the work, it cannot well be 
regarded as not within the contemplation of the contract, 
nor as being extra work, since, in undertaking to complete 
the contract work to the satisfaction and approval of the 
engineer or architect, the contractor undertook to do every- 
thing that might prove essential to such completion and 
approval. The contractor, by making his claim as for 
payment for extra work, instead of as for damages for the 
employer's breach of contract, erroneously makes his case 
dependent upon the determination of the engineer or 
architect, as involved in his certificate for payment for 
work. 

If the expense incurred by the contractor, in the execu- 
tion of the work in remedy of a defect occasioned by a 
breach of contract, or of warranty, upon the part of the 
employer, were much less than the amount which the 
contractor would be entitled to receive in payment for 
such work, as extra work, the engineer or architect might 
think that, as neither the breach of contract, nor the 
necessity of work in remedy of its effect, was within the 
contemplation of the parties, he should refuse to certify 
for such work as being extra work under the contract, and 
should so leave the contractor to bring his action in the 
courts, for compensation in damages for the injury he 
sustained by reason of the employer's breach of contract, 
and so to recover, not the contract price of such remedial 
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work, but merely the expense incurred by him in the 
execution of it, as would be his proper right. 3 

If, in such a case, the engineer or architect had, by 
ordering the execution of the remedial work as extra work, 
led the contractor to believe that he would be paid for it 
as extra work under the contract, the contractor might be 
in a position to claim that the right to elect to treat the 
contract as rescinded, and to abandon the further prose- 
cution of work under it, and to claim compensation in 
damages, as upon a quantum meruit y for the work already 
performed, had accrued to him upon the employer's breach 
of contract, and that he had been induced not to so elect, 
by the engineer or architect's manner of ordering the 
work. 

If, upon the other hand, the engineer or architect 
ordered, as extra work, the execution of work in remedy of 
a defect occasioned by, or involving, the employer's breach 
of contract, or of warranty, and also certified for payment 
for it as such extra work, and the contractor having received 
such payment, brought an action to recover other damages 
which he had sustained through such breach of contract 
or warranty, it would be only as a compromise, accepted 
as such by both the parties, that such certificate, and 
payment thereon, could afford a complete answer to the 
contractor's action. The contractor having the right, 
under the contract, to be paid according to the engineer 
or architect's certificate, it might be difficult to show that 
he accepted the certificate, or payment thereon, as in 
satisfaction of any right except that of payment for the 
performance of the work. 

Difficult complications may be avoided by observing the 
distinction which exists between a right to compensation in 
damages, for a breach of contract, and a right to payment, 
for the performance of work, in fulfilment of a contract 
undertaking, and by not regarding the one as capable of 
being converted into the other by a determination under any 

* See the case of Mtdholland v. The Mayor of New York (1889), N. Y. 
March 4th aud 29th. 
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authority which the engineer or architect has, merely by 
virtue of the contract. 

Errors may, however, be made by contractors, in too 
readily assuming that there is an implied undertaking or 
warranty upon the part of the employer. Each party in 
negotiating a contract must guard his own interest, and 
has no right, by relying upon the other, who makes no 
attempt to invite his confidence, to impose an obligation 
upon him. The practicability of carrying out the contract, 
according to the plans and specifications exhibited upon 
behalf of the employer for the purpose of inviting tenders 
for the work, and which are made part of the contract, is 
not, thereby, warranted by the employer. 8 It is the con- 
tractor who, by undertaking to perform and complete the 
work in accordance with such plans and specifications, 
warrants that that undertaking is practicable. Where, 
however, the work is to be performed and completed in 
accordance with plans and specifications to be furnished 
by the employer, or by an engineer or architect to be 
appointed by him, there is an undertaking of the employer 
to cause the contractor to be furnished with plans, and 
specifications, and directions, sufficient and proper to 
enable him to perform and complete the work in accordance 
with the contract. 4 

In the exercise of the function of directing the con- 
tractor as to the work that is to be performed, the engineer 
or architect is the agent of the employer, 5 and may be 
necessarily regarded as receiving instructions from the 
employer, and endeavouring to carry out his wishes so 
far as the provisions of the contract permit him to do so. 

It appears to be almost a necessary consequence of the 
right of the employer to influence the engineer or architect, 
in directing the performance of the work, that the orders 
given by the engineer or architect to the contractor, for 

* See the ease of Thorn y. The Mayor of London (1876), 1 App. Cas. 120. 
4 See the case of Roberts v. The Bury Commissioners (1870), 5 G. P. D. 31 . 
6 See the caae of The Great Northern Railway Ob. v. Harrison (1852f), 
13 C. B. 576. 
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the performance of the work, should not be regarded as 
involving the determination of an arbitrator. 

The courts have very frequently intimated that the 
contractor, not only has the right to question the orders 
of the engineer or architect for the execution of work 
which the contract does not bind him to comply with, 
but that for the maintenance of his own rights he is 
bound to do so, and that he has no right to complain, 
if through his failure to do so, he lose the right to be paid 
for work which he has performed. 

Where one party is dealing with the agent of the other 
party, in a matter within the scope of the agency, there 
can be no doubt that each must rely upon himself to 
guard the interest which is his, or which he represents. 
In such a case, the contractor must protect his own right ; 
and the very fact that the directions as to the work that 
he. is to perform are given to him by the engineer or 
architect, acting as the agent of the employer, and having 
the authority, with the observance of certain formalities, 
to bind the employer to pay for the work executed in 
compliance with the directions given, should cause the 
contractor to protect his own interests by requiring that 
the prescribed formalities should be observed. 

But before the contractor is in a position to exact such 
observance, or to refuse compliance with the orders of the 
engineer or architect, which are not attended with the 
formalities prescribed as a condition precedent to a certain 
right, the question may arise as to whether it be a case to 
which such formalities are applicable. If the contractor 
be under a disadvantage in the determination of that 
question, he may be unable to discern the occasion upon 
which he should stand upon his right. 

The operation of the provision that the engineer or 
architect is to be the sole judge of the meaning and 
interpretation of the contract, and of the plans and speci- 
fication, must, if anywhere, be in the exercise of the 
functions of defining and directing the work that is to be 
performed in the fulfilment of the requirement of the 
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contract; functions for which he is specially appointed. 
It may, therefore, be beyond the power of the contractor, to 
question a determination of the engineer or architect, that 
a certain work must be performed as essential to the 
fulfilment of the undertaking to perform and complete 
the contract work to his satisfaction and approval. In 
such a case, it might be only under an election to treat 
the contract as rescinded, and to abandon any further 
prosecution of work under it, that the contractor would be 
in a position to refuse to submit to the determination 
of the engineer or architect, that any work must be per- 
formed, notwithstanding that it was not ordered with the 
formality which the contract prescribes for ordering work, 
as a condition precedent to the right to payment for it as 
extra work. 

In the case of Thorn v. The Mayor of London? in the 
House of Lords, Lord Chancellor Cairns intimated that, if 
the additional and varied work rendered necessary by a 
failure of certain caissons, was of the kind of additional 
and varied work contemplated by the contract, the right to 
payment for it must be as provided by the contract, but 
that if the work required was so peculiar, so unexpected, 
and so different from what any person reckoned or calcu- 
lated upon, as not to be within the contract, the contractor 
might have entirely refused to go on with the work. 

If the engineer or architect, without observing the 
formalities stipulated as a condition precedent to the 
contractor's right to be paid for extra work, direct work 
to be performed, his intention may be to require it as 
having been determined by him to be a part of the 
contract work, and as essential to his approval of the 
completion of the contract work, or of the entire work. 

If the contractor, setting up his own view in opposition 
to that of the engineer or architect as to what work he 
should be obliged to perform in fulfilment of his under- 
taking with regard to the contract work, or as to what 
work was covered by the price stipulated for the contract 

• (1876), 1 App. Cae. 120. 
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work, should refuse to perform work in accordance with 
the directions given him by the engineer or architect, 
without the observance of the formality stipulated as a 
condition precedent to his right to be paid for extra work, 
a difference or dispute would have arisen, if not directly 
between the parties, at least between one of the parties 
and the agent of the other party, in a matter within the 
scope of his agency. If the engineer or architect should, 
thereupon, declare that in the difference or dispute so 
raised he awarded or determined that the work in question 
must be performed by the contractor as an essential part 
of the contract work, and as covered by the price stipu- 
lated for the contract work, and therefore without it being 
ordered as extra work, there would be no practical way 
for the contractor, except under an abandonment of the 
prosecution of any work under the contract, to avoid 
having to perform the work in question. 

The engineer or architect's determination as to what 
work should be performed under the contract, even if 
deemed to have the character of an award binding upon 
the contractor, and so obliging him to perform the work in 
question without it being ordered in writing, or with any 
other formality stipulated as a condition precedent to his 
right to be paid for extra work, would only be operative in 
the performance of the contract. Upon the rescinding of 
the contract, all of its provisions cease to be operative. It 
might then be for a court or jury to determine whether 
the engineer or architect's requirement of the work, either 
at all, or without the observance of the formality stipulated 
for the requirement of work that, was to be paid for as 
extra work, constituted such a departure from the con- 
tract as to entitle the contractor to treat the contract as 

9 

rescinded, and to abandon any further prosecution of the 
work under it ; and if determining that question in 
the affirmative, to compensate the contractor, as upon 
a quantum meruit, for the work which he had already 
performed. 

But even without the contractor having refused to 
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perform work ordered by the engineer or architect, with 
a non-observance of the formalities stipulated as con- 
ditions precedent to his right to be paid for extra work, 
and without the engineer or architect declaring or making 
a formal determination or award that the contractor was 
bound to comply with the orders as given, the engineer or 
architect's determination, to the same effect, may be deemed 
to be involved in the order itself. 

In as much as the engineer or architect who is ap- 
pointed by the employer under the provisions of the 
contract, is to be regarded as acting under the authority 
vested in him, ratter than as without authority, and 
especially so where the contract purports to constitute him 
the sole judge of its meaning and interpretation, his 
requirement of the performance of work, may have to be 
regarded as being made in pursuance of the contract, rather 
than as an attempt to induce the contractor to perform 
work which, being neither contract work, nor extra work 
under the contract, would be outside of the contract 
altogether, and therefore beyond his authority to require. 
The engineer or architect's orders for the execution of 
work, without the observance of the formalities stipulated 
as conditions precedent to the contractor's right to be paid 
for extra work, may, therefore, be capable of being deemed 
to involve his determination that the work is within the 
contract, and that it is not extra work within the contract, 
and, therefore, that it is work, the performance of which he 
requires as essential to the fulfilment of the contractor's 
undertaking in respect of the performance and completion 
of the contract work. 

Even without any provision for the engineer or archi- 
tect to exercise the powers of an arbitrator, a provision 
that he shall, by his certificate, determine the measure of 
the contractor's right to payment for extra work, involves 
that he shall have the power to determine what work is 
extra work, unless the parties have made other provision 
for such determination. 7 

* See the case of Richards v. Nay (1883), L. It. 10 Q. B. D. 400. 
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The express provisions that every difference or dispute 
which shall arise between the parties, shall be referred to 
the engineer or architect as the sole arbitrator between the 
parties, and that his determination shall be conclusive and 
binding upon the parties, must, so long as the contract is 
operative, be available for the determination of any dispute 
arising from a contention upon the part of the contractor, 
that his fulfilment of his contract undertaking can be 
accomplished without the performance of certain work 
which the engineer or architect has ordered him to 
execute. 

Where the contractor claims a right to execute the work 
in a certain manner, or of a certain material, notwithstand- 
ing that the engineer or architect has directed him to 
execute it in a different manner, or of a different material, 
the contention has, in some cases, been regarded by the 
courts as one proper to be submitted to the engineer or 
architect under the provisions of the contract constituting 
him the arbitrator of all differences and disputes which 
should arise between the parties. The fact that the 
engineer or architect had, in directing the manner in 
which the work was to be performed, or in rejecting the 
contention of the contractor, expressed views so decided as 
to indicate that no doubt existed in his mind that such 
contention was contrary to the intention of the contract, 
has been held to constitute no disqualification of the 
engineer or architect for acting as an arbitrator in such 
dispute ; 8 such expression not being deemed to involve 
that the contractor would not be patiently listened to, and 
receive, at the last, an honest decision. 

But it has also been held that where the contractor, in 
opposition to the directions of the engineer or architect, 
claimed the right to use, in the construction of the work, a 
material obviously different from that which was called for 
by the contract specification, the employer had made a 
mistake when he required the dispute to be referred to the 

* See the case of Jackson v. The Barry Railway Company (1879), 9 Law 
Times Reports, 90. 
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engineer or architect as the arbitrator, since, if he were to 
decide contrary to the obvious meaning of the contract, his 
award would be set aside altogether. 9 If such be the case 
with regard to a determination favourable to the con- 
tractor's contention, it cannot be otherwise with regard to 
a determination adverse to him. The engineer or archi- 
tect, in making determinations in completion of the defini- 
tion of a contract undertaking, must keep within the scope 
of discretion which the stipulations which the parties have, 
themselves, made in the definition which he is so to 
complete, have left to him. 

A reference to the engineer or architect, of a dispute 
arising from the contractor's objection to complying with 
his directions for the performance of the work, though not 
a submission to arbitration in the restricted sense in which 
the term arbitration is used, as a substitute for an adjudi- 
cation by a court, upon a right of action, may be the only 
means of affording the parties an opportunity of a formal 
hearing of their views as to the limits within which the 
engineer or architect has, in directing the performance of 
the work, a discretionary power under the proper inter- 
pretation of the contract. A provision purporting to con- 
stitute the engineer or architect the sole judge of the 
meaning and interpretation of the contract, and of the 
specification and plans, does not necessarily involve that 
he may not hear the views of any of the parties as to what 
work he has the right to require under the contract. If it 
be proper that he may hear the views of one party in the 
absence of the other, it must be even more so that he 
should hear the views of the parties in the presence of 
each other. In such a hearing, and in the determination 
arrived at thereon, would be involved the exercise of the 
functions of the engineer or architect, under the provision 
of the contract, constituting him the arbitrator for the 
determination of differences and disputes which should 
arise between the parties. 

• See the case of The Parochial Board of Greenock v. CoghiU (1878), 
Court of Sessions Cases, 4th Series, vol. 5, p. 732. 
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But though the engineer or architect's order for the 
performance of certain work, be capable of being regarded 
as involving his determination, as an arbitrator, that such 
work was within the contractor's contract undertaking, 
such determination would not involve a determination that 
the right to elect to treat the contract as rescinded, and to 
abandon the further prosecution of any work under it, had 
not accrued to the contractor. Indeed, the very determi- 
nation of the engineer or architect, requiring the contractor 
to perform, for the fulfilment of his undertaking, that 
which only the employer's default has rendered essential 
to such fulfilment, and the fact that such determination is 
conclusive and binding if the contract is to be fulfilled, 
may be the foundation of the contractor's right to treat the 
contract as rescinded, and to abandon the further prose- 
cution of any work under it. 

And however operative, as an award or determination 
binding upon the parties as to the work to be performed in 
the fulfilment of the contract, any determination involved 
in the engineer or architect's manner of signifying his 
requirement of the execution of work may be, such deter- 
mination is in the completion of the definition of the con- 
tractor's contract undertaking, but is not in completion of 
the definition of the employer's contract undertaking as to 
payment for the work ; nor does it involve an award in 
respect of such undertaking of the employer. Such deter- 
mination, as involved in the engineer or architect's order, 
for the execution of work without the observance of certain 
formalities, may have some operation in the determination 
of the contractor's right to payment for work, under a pro- 
vision of the contract, that he shall not be entitled to be 
paid for any extra work not ordered by the engineer or 
architect in writing. But where the contract provides 
that the contractor's right to payment for work, shall be 
ascertained by the engineer or architect's certificate for 
payment, it is the certificate for payment that operates as 
an award in respect of the right to payment for any work. 
Any determination involved in the observance or non- 
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observance of formalities in ordering the execution of cer- 
tain work, must be intended to be taken into consideration 
in the determination of the measure of the employer's 
undertaking, and of the contractor's right, in respect of 
payment for the work ; but where such determination is 
committed to the engineer or architect, it is for him alone, 
in arriving at such determination, to give due effect to any 
determination involved in the manner in which the work 
was ordered. A determination to be made before the 
execution of the work, and a determination to be made 
after the execution of such work, are not necessarily in- 
tended to be consistent, where there is provision for powers 
which, if exercised in the interim between the two deter- 
minations, may render the first no longer correct, in view 
of the new facts which arise in consequence of such 
exercise. 

• If no certificate for payment has been made, and the 
contractor seeks to recover, through the courts, payment 
for work, or if he seeks to so recover payment for work 
in excess of the certificate made, the stipulations in the 
contract, exempting the employer from any liability for 
payment for any extra work not ordered with certain 
formalities, will not be passed unnoticed. 1 It is, however, 
not upon the operation of such stipulations, but upon the 
absence of any certificate for payment, or upon the con- 
clusiveness of such certificate, as has been made, for pay- 
ment, that the determination of the courts as to the 
contractor's right to payment is usually based. Such 
certificate is regarded as conclusive in respect of the right 
of the contractor to have it issued, and hence as to any 
question which the engineer or architect must be deemed 
to have taken into consideration and determined for the 
purpose of arriving at his determination involved in such 
certificate. 2 

1 See the case of Brunsden v. The Local Board of Staines (1884), 1 Gababe 
& EUis, 272. 

2 See the case of Goodyear v. The Mayor of Weymouth (1865), 85 L. J. G. P. 
12 ; also the case of Laidlaw v. The Hastings Pier Company (1874), reported 
in Jenkins and Raymond's " Architect's Legal Handbook," 3rd Edit., 238. 
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The distinction is to be observed which exists between 
the operation which a certificate may have, as constituting 
a determination of the fact which is its import, and 
operation which it may have, as constituting the event 
upon which certain rights or undertakings are, by virtue 
of the provisions of the contract, to arise. A provision 
in a contract, that a certain right shall accrue to one party 
upon a certain event, in so far as it does not involve an 
intention that the right shall not accrue upon that event 
except under certain conditions, may not warrant the 
subordination of its operation to an inquiry as to where 
the responsibility for the occurrence of the event, rests. 
Where the event upon which the right is stipulated to 
arise, is the issue of a certificate importing the certifier's 
determination of a fact regarding the physical execution 
of the work, the ascertainment of which fact the parties 
have, by their contract, committed solely to him, the 
courts may be altogether unable to inquire into the 
correctness of such determination. In such a case, the 
contract right may be regarded as arising upon the certifi- 
cate, as upon an event, while the right of the other party 
to obtain the interference of the Court to restrain the 
exercise of the contract right, or to enforce a remedial 
right of compensation for such exercise, may be dependent 
upon the Court's determination, not as to the truth of the 
certificate, but as to the legal effect of some other breach 
of the contract. 

If the parties stipulate that the engineer or architect 
who shall be the agent of the employer for directing and 
superintending the performance of the work, shall deter- 
mine as to the sufficiency of the contractor's diligence, 
and that, in the event of his certifying that he regards 
the progress being made, as insufficient to ensure the 
completion of the work by the specified time, the employer 
shall have the right to take possession of the work, and 
of the contractor's tools, plant, and implements, the 
express provision prevents any implication under which 
the contractor would have the right to the determination 
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of a jury as to the sufficiency of his diligence or progress, 
and constitutes the engineer or architect the sole tribunal 
for such determination. For the purpose of determining 
as to such sufficiency of the contractor's diligence, the 
intention of such a provision, usually is, not that the 
engineer or architect shall first hold a judicial inquiry 
to determine as to the contractor's responsibility for 
such unsatisfactory progress, but that as soon as he 
perceives the progress to be, in fact, insufficient he shall 
so certify. His certificate does not involve any determina- 
tion as to whether or not the contractor may have a lawful 
excuse or justification for such insufficiency of progress. 
The certificate, at the most, is a determination of the 
fact which its import certifies. The import of the certifi- 
cate serves to identify it as being the certificate the grant- 
ing of which is the event upon which the right of the 
employer is stipulated to arise, and upon which it does 
arise, not by virtue of any determination involved in the 
import of the certificate, but by the operation of the 
stipulations of the contract. 

The purpose of a stipulation that, upon the engineer or 
architect's certificate of the insufficiency of the progress 
being made in the prosecution of the work, the employer 
should have the right to take the work out of the contractor's 
hands, might be to afford the employer absolute assurance 
that he should be in a position to fulfil an obligation which 
he might be under, to deliver the work completed, to a 
third person within a certain time. The penalties under 
which the employer might be bound to fulfil such obliga- 
tion, might be so heavy that, at all hazards, he must 
perform it. He could not, in such a case, in stipulating 
that upon the engineer or architect's certificate of insuf- 
ficient progress being made in the prosecution of the work, 
he should have the right to take the work out of the 
contractor's hands, intend that the engineer or architect, 
before certifying an insufficient progress, should first 
determine as to whether the employer was, or was not, 
himself, in some degree responsible for such insufficient 

K 
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progress* He would expect that as soon as the engineer 
or architect should see the progress being made, to be, in 
fact, insufficient, he should so certify, leaving the question 
of his default being the cause of such insufficient progress, 
and of the contractor's compensation for such default, to be 
determined afterwards. 

Nor would it, usually, be the intention of the contractor 
that the engineer or architect appointed by the employer 
to superintend and direct the performance of the work, 
should, in certifying as to the insufficiency of the progress 
being made in the prosecution of the work, assume to 
determine as to whether the employer had been in default, 
and as to whether such default was the cause of the insuf- 
ficient progress being made. Upon no other occasion than 
in such a determination, at such a time, would a tendency 
to bias upon the part of the engineer or architect, be more 
likely to be operative. The contractor would, in such a 
caee, encounter the adverse influence due to the engineer 
or architect's duty and responsibility to the employer, to 
secure the accomplishment of the purpose for which he 
was appointed, the completion of the work within the 
specified time, either by the contractor, or by the employer 
being afforded the opportunity to adopt other means for 
such completion, upon the probability of the contractor's 
failure in such completion, becoming apparent. 

That a breach of contract, upon the part of the em- 
ployer, should entitle the contractor to compensation in 
damages, would be a matter with regard to which the 
engineer or architect might feel much more indifferent 
between the parties, than would be possible if he were 
called upon to determine as to whether such default 
should operate to prevent him from certifying the insuf- 
ficiency of the progress being made in the prosecution of 
the work, and so to deprive the employer of the power to 
adopt more vigorous means to secure its completion. It 
might, therefore, be far from the intention of the parties 
that, in certifying the fact of the progress being insufficient, 
the engineer or architect should assume to deal with any 
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other question than that of the progress being, in fact, 
sufficient or insufficient to ensure the completion of the 
work by the specified time. 

Though the default of the employer, in giving the con- 
tractor access to the land, or in removing obstructions 
from it, or in supplying plans or material, or in the fulfil- 
ment of any other of his express or implied undertakings, 
had prevented the contractor from prosecuting the work, 
and so had been the cause of the insufficiency of his 
progress, the engineer or architect might properly leave 
such default of the employer to be dealt with by the courts, 
and to be compensated for in damages. Such default 
would, in law, be attended by two effects altogether distinct 
in their nature, the contractor's right to compensation in 
damages for the injury sustained in consequence of such 
default, and the inability of the employer to take advantage 
of any default which such default upon his own part, com- 
pelled the contractor to make in the performance and 
completion of the work. Without the question being sub- 
mitted to him, by the parties, for judicial determination, 
the engineer or architect would not have the power to 
determine, adversely to the contractor, as to either of such 
effects of the employer's breach of contract. His contrary 
determination, without such formal submission, would, 
therefore, not involve a judicial determination. It might, 
therefore, be quite proper that he should abstain from 
taking cognizance of a default, the legal effect of which 
could only be established by a judicial determination which 
he had not the power to make. Any right of the contractor 
to prevent the exercise of the power which would, under the 
provisions of the contract, accrue to the employer upon the 
engineer or architect's certificate of insufficient progress 
being made in the prosecution of the work, would be 
exercisable, not to prevent such certificate being made, 
but to prevent it being acted upon after being made. The 
necessity of any action of the contractor, to prevent the 
employer from exercising such power, may, no doubt, be 
avoided by the engineer or architect abstaining from 



244 FUNCTIONS OB ARBITRATING 

making the certificate upon which the power is to 
accrue; but in doing so, it is not that he performs the 
functions of an arbitrator, and, as such, makes a deter- 
mination that the employer's breach of contract has 
rendered inoperative the right stipulated to accrue to 
him upon a certificate of insufficient progress in the 
prosecution of the work. A power to make a determina- 
tion by making a certificate, does not involve a power to 
make any determination by not making a certificate. The 
engineer or architect, therefore, in not certifying the in- 
sufficiency of the progress in the prosecution of the work, 
instead of having to be regarded as having made any 
determination as an arbitrator, is in the position of having, 
not only made no such determination, but as having, 
through a desire to avoid the consequences of his certifi- 
cate, abstained from exercising the function of certifying 
the insufficient progress in the prosecution of the work. 
The adoption of such a course might have to be regarded 
as a precaution taken by the engineer or architect as the 
agent of the employer, rather than as involving the exercise 
of any function, under any provision of the contract, consti- 
tuting him the arbitrator of differences or disputes arising 
between the parties. 

It is in the administration of justice in the courts, and 
not necessarily in the acts of the parties, that the principle 
that a party cannot be permitted to take advantage of his 
own wrong, has its appropriate field of operation. The 
courts will refuse their aid, to enable one party to recover 
damages for a default which his own default has obliged 
the other party to make. It would be in vain that a party 
should be obliged, by law, to pay damages which he would 
have the immediate right to recover again as damages for 
the default which had caused his own default in respect of 
which he was being so obliged to pay damages. But where 
no aid of the courts is necessary, but merely the act of the 
party, or of his agent, for the enforcement of a right stipu- 
lated in the contract, to arise upon a certain default, there 
may be no appropriate field, in which such right is to be 
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determined not to have arisen, because of the legal operation 
of some other breach of the contract. 

It might be not only in defeat of the intention of the 
parties, but also quite unnecessary for the ends of justice, 
that the engineer or architect should, because of some 
default of the employer, abstain from performing the 
functions of certifying an insufficient progress in the 
prosecution of the work, functions which the contract 
expressly committed to him for the purpose of securing 
the accomplishment of the end for which the contract was 
entered into, and not for the purpose of determining the 
legal effect of any breach of the contract. 

Lord Chancellor Cranworth, in the judgment delivered 
by him in the case of Ranger v. The Great Western Railway 
Company 8 in the House of Lords, pointed out that it was 
not necessary, in order that justice might be done, that a 
court of equity should exercise jurisdiction to prevent a 
wrongful exercise of a power stipulated in the contract, for 
the employer to take possession of the work, and of the 
contractor's tools, plant, and implements, because, if the 
default of the employer, so hindered the contractor as to be 
the cause of the delay in the prosecution of the work, which 
delay was the event upon which such powers accrued to the 
employer under the provisions of the contract, the injury 
sustained by the contractor, through the exercise of the 
power, might be compensated for in the damages recover- 
able by him for the default of the employer which, by 
causing the delay, wrongfully caused the right to accrue. 

Although the power of the employer, to take possession 
of the contractor's tools, plant, and implements, and his 
power to take the work out of the contractor's hands, are 
usually dealt with in one provision of the contract, purport- 
ing to give the employer the right to exercise both powers 
in a certain event, yet it may be necessary to observe the 
distinction which exists between the mere resumption, by a 
party, of the control of his own property, and his seizure of 
the property of another party. 

9 (1854), 5 H. L. 0. 72. 
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A provision for the engineer or architect to determine 
as to the sufficiency of progress being made in the prosecu- 
tion of the work to ensure its completion by a specified 
time, becomes inoperative upon the contractor being released 
from his undertaking to complete the work by the specified 
time. Where, upon such release, a new contract is implied, 
under which the contractor's undertaking is to complete the 
work within a reasonable time, it may be only by reason of 
his ownership or control of the land upon which the work is 
being performed, that the employer may have any right to 
take possession of the work, against the will of the contractor. 
Such right of ownership or control of the land would, how- 
ever, afford him no right to take possession of the con- 
tractor's tools, plant, or implements ; any provision with 
regard to them being only operative with reference to the 
contractor's undertaking to complete the work by the time 
specified for completion, in the contract containing such 
provision. 4 

The purpose of a provision for the employer to take 
possession of such tools, plant, and implements, may be to 
enable him to have immediately available for his prosecu- 
tion of the work, whatever of such property the contractor 
may, at the time of the right being exercised, have upon 
the work. It would be quite consistent with such intention, 
that the contractor should have the right to be paid for his 
property so taken, or to be credited with the value of it. 
If the contract provide for the completion of the work, by 
the employer, at the contractor's expense, the intention of 
such provision for taking possession of his property, might 
be that, in an account of receipts and disbursements in- 
volved in the completion of the work at his expense, the 
value of the tools, plant, and implements, taken, should be 
credited to him. 6 But if the provision were that the con- 
tract should be terminated by the employer upon taking 

4 See the eaae of Walker v. London and North-Western Railway Company 
(1876), 1 0. P. D. 518. 

* See the ease of Ranger v. The Great Western Railway Company (1854), 
5 H. L. C. 72. 
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possession of the work, the contractor might have the 
right to be paid for his tools, plant, and implements, 
taken possession of. 6 If no price were specified, in the 
contract, to be paid for them, upon being so taken posses- 
sion of, nor a manner in which the price should be 
determined, the contractor might be entitled to be paid, 
for them, a reasonable price to be fixed by a jury. 

Where a provision is such that, under it, property of 
one party, whether it should be of great or of little value, 
passes, upon any default upon his part whether of trifling 
or of great magnitude, to another party, the intention 
cannot reasonably be deemed to be that the latter should 
not be accountable either for the value of the property 
so transferred to him, or, at least, for the surplus of such 
value over the amount which compensates him for the 
injury actually sustained by him through such default. 
The principles of equity, and the doctrine of penalties, are 
opposed to confiscation, or to a forfeiture disproportionate 
to the injury for which it is to be regarded as intended to 
afford compensation. 

An express provision in the contract, that, upon the 
tools, plant, and implements of the contractor being taken 
possession of by the employer, they should become his 
absolute property, might be merely intended to show that 
it was not to be a special or qualified, but an absolute, 
property in them that the employer should acquire. Con- 
sistently with such express provision, it might be implied 
that the contractor should be paid for his property so 
taken possession of. Such a provision would show the 
intention not to be, that it was only the right to use the 
tools, plant, and implements, of the contractor, that 
the employer acquired upon taking possession of them. 

A provision for the employer to have the power to take 
possession of the work, and to terminate the contract, 
upon the engineer or architect certifying that insufficient 
progress is being made in the prosecution of the work, 

Soe the case of Scott v. The Corporation of Liverpool (1858), 28 L. J. 
Oh. 230. 



248 FUNCTIONS OR ARBITRATING 

involves that, upon the exercise of such power, the pro- 
vision of the contract, that the contractor shall, upon the 
completion of the work, be paid an amount to be ascer- 
tained by the certificate of the engineer or architect, 
becomes inoperative. But upon such provision with 
regard to payment becoming inoperative, some intention 
expressed, or to be implied, must become operative, as 
to the contractor's right to payment in respect of the 
work performed. Unless the contract expressly provide 
for the engineer or architect to determine the amount 
to be paid to the contractor upon the exercise of such 
right, or some other express provision be made for the 
ascertainment of the amount to be paid, in such event, 
for work performed, it may be implied that the parties 
intended, that if the power should be exercised, the con- 
tractor should be paid a reasonable price, to be determined 
by a jury, for the work which he should have actually 
performed. 7 

It is to be borne in mind, that, except under an agree- 
ment which involves the contrary intention, the right 
of a party, to be paid for the work, which he performs 
at the request of another, accrues from time to time as 
the work is performed. 8 The request of the employer 
for the execution of the work, is involved in his contracting 
to have it performed, 9 and in the directions given by an 
engineer or architect appointed by him to direct the per- 
formance of the work. There is nothing to prevent parties 
from so stipulating in their contract, as to postpone the 
right to payment fcfr any portion of the work until the 
whole work be completed, or until a certain person shall 
certify that the whole work has been completed. Such 
express provisions are for the purpose of defining the 
respective contract undertakings of the parties, and it is 
in pursuance of the intention of carrying out the contract, 

7 See the case of Planehi v. CoWurn (1831), 8 Bing. 14. 

8 See the case of Roberts v. Havelock, 8 B. & Ad. 404; and the case of 
Mentone v. Athawes (1764), 3 Burrows, 1592. 

• See the case of Savage v. Canning (1867), 1 1. B. 0. L. 434. 
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that they have operation. If the contract cease to be 
operative, by reason of it being terminated by the employer, 
under a power which he has reserved to himself in the 
contract, all of its provisions, except such as are to be 
deemed to be intended to remain operative, or to take 
effect upon such termination, cease to be operative. An 
express provision, rendering the performance of the entire 
work a single and indivisible undertaking, and the under- 
taking of the employer, in regard to payment for the work, 
single and indivisible, and only to take effect upon the 
completion of the entire work, cannot be intended to be 
operative upon the contract being terminated prior to 
such completion. Such provision ceases to be operative 
when the intention that the work shall ever be carried 
to completion, under the contract, is abandoned. The 
exercise of a right, stipulated in the contract, for the em- 
ployer to have the power to take possession of the work, 
and to terminate the contract, upon the certificate of the 
engineer or architect of the insufficiency of the progress 
being made in the prosecution of the work, may, therefore, 
give the contractor the right to be paid for the work that 
he has already performed. If, in such a case, the in- 
sufficiency of the contractor's progress in the prosecution 
of the work, were occasioned by a default of the employer, 
the contractor would have the option of treating the 
contract as rescinded, with the right to be compensated, 
as upon a quantum meruit, for the work already performed, 
or of holding the contract as still in force, and to bring 
his action under it, for compensation in damages for the 
employer's breach of contract. The damages recoverable 
by the contractor, for such breach, would, if he had, by 
reason of such breach, been so delayed in the performance 
of the work, that the power to take the work from him had 
become exercisable, and had been exercised, include those 
which he had sustained through being, by reason of such 
breach, and of the work being taken out of his hands, 
wrongfully prevented from prosecuting the work, so as 
to earn the contract price, the right to which would 
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have accrued to him upon the completion of the entire 
work. 

The exercise of a power stipulated in the contract, for the 
employer to engage workmen at the contractor's expense, 
or to take the work out of his hands, and to complete it 
at his expense, or to terminate the contract, or to take 
possession of his plant, tools, and implements, is a matter 
of grave importance to the contractor, but a matter in 
which his protection from injury should be through the 
stipulations which he has insisted upon being made, or 
being left to be implied, in the contract, rather than 
involved in any trust or confidence that the engineer 
or architect appointed by the employer to direct and 
superintend the performance of the work, would be in- 
different between the parties in the determination of any 
question upon which his ability to enforce a diligent prose- 
cution of the work would depend. 

The contractor may be more reasonably deemed to 
have relied upon the courts than upon the engineer or 
architect for protection or remedy in the case of a breach 
of contract by the employer causing the right to exercise 
such powers to accrue under the provisions of the contract. 

It is not with regard to the issuing of the engineer 
or architect's certificate, that the contractor requires pro- 
tection or remedy, but with respect to the exercise of the 
right which, under the provisions of the contract, accrues 
to the employer upon such certificate. It is only when a 
breach of contract upon the part of the employer, is made 
to appear before a tribunal competent to determine its 
legal effect, that any judicial determination can be arrived 
at, as to the effect of such breach, in depriving the employer 
of the right which has accrued to him under the provisions 
of the contract. 

A provision in the contract, that any difference or 
dispute which may arise between the parties shall be 
referred to the engineer or architect, forms part of the 
considerations upon which the contract is based. 1 But it 

1 See the oase of Forwood v. Wainey (1880), 49 L. J. Q. B. 447 
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is in the fulfilment of the contract, that the undertakings 
of the parties under the contract are consideration for each 
other. A breach of a contract is not a part of the con- 
siderations upon which it is made, but constitutes a partial 
failure of such considerations. A contract would be 
entirely deprived of the legal effect of a contract, and 
would therefore be no contract at all, if it were in the 
power of one of the parties to disregard all of his contract 
undertakings, and then have his own agent determine the 
legal effect of his default. Such a right of one party 
could not be deemed to form a part of the consideration 
for the undertakings of the other party, under the contract. 
Gases have occurred in which a provision in a contract, 
that any difference or dispute should be referred to a 
certain third person as an arbitrator, has been held to 
constitute a good submission as soon as a difference or 
dispute actually arose. 2 But in such cases the provision 
will generally be found to be something more than a mere 
agreement that any difference or dispute which should 
arise, should be submitted to the arbitrator, and to purport 
an actual submission, by virtue of the contract itself, of a 
difference or dispute involved in the ascertainment of a 
contract undertaking. Where the contract expressly pro- 
vides for a certain right to arise upon a certain default, 
such right being a contract right, takes its place with the 
other contract provisions, and may operate in limitation 
or modification of them. Such default, and the right 
stipulated to arise thereon, must, of course, have been 
within the contemplation of the parties when they expressly 
provided for them in the contract ; and so, with reference 
to such breach and the right stipulated to arise thereon, 
the provision that any difference or dispute which should 
arise between the parties should be determined by the 
agent of one of them, may be regarded as forming part of 
the considerations upon which the contract was made. 
But since, in consequence of the stipulation of such right 
arising upon such breach, the employer may have been 

■ See the ease of Parke$ v. Smith (1850), 19 L. J. N. S. 405. 
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obliged to increase the consideration which, under the 
contract, was to pass from him to the contractor, it may 
be quite improper that he should be deprived of the benefit 
of such right, merely because of a default upon his own 
part, which might be compensated for in damages, and 
provision for which never was contemplated by the parties, 
or entered into the considerations upon which they based 
their contract. 

Parties, when entering into a contract, have their 
minds directed to what is to be accomplished in the 
fulfilment of the contract. Each carefully considers what 
he is, himself, undertaking, and what the other party is 
undertaking to do in return ; but it is only with regard to 
matters in which a party is unwilling to have to rely 
merely upon the remedial rights afforded by law for a 
breach of contract, that he thinks it necessary to make 
any express stipulation as to the consequences of a default 
of the other party ; and when he makes such stipulation, 
it is for a certain contract right to arise upon a certain 
default. If a party could, by a general provision in a 
contract, place it within the power of his agent to deter- 
mine as to the remedial rights which should arise upon 
all breaches of the contract, and was effectively doing 
so, it would be quite unnecessary for him also to stipulate 
that such agent should make any determination in refer- 
ence to a remedy for a particular default. 

As parties cannot reasonably be regarded as having 
taken into consideration every breach of their contract, 
which would be possible, so they may reasonably be re- 
garded as not having contemplated, or intended to make 
any provision with regard to any breach, except such as 
they have expressly mentioned, and stipulated with refer- 
ence to; and any general provision which has field for 
operation in the determination of what parties have respec- 
tively undertaken in the fulfilment of the contract, may 
reasonably be regarded as not intended to 'involve pro- 
vision for the determination of the remedial rights arising 
by law upon a breach of the contract. 
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It is only after a breach of contract has occurred, that 
the party injured by it, is forced to contemplate the new 
position in which he is thereby placed, and to consider 
what steps he shall take to obtain an adequate remedy for 
the injury which he has so sustained. If, after the em- 
ployer has made a default in the fulfilment of his contract 
undertakings, the contractor unites with him in submitting 
to the engineer or architect, for judicial determination, the 
effect of such default upon their respective contract rights 
and undertakings, and the remedial rights arising upon 
such default, the engineer or architect's determination 
may be conclusive and binding upon the parties, as the 
award of an arbitrator. But the mere provision in the 
contract that all differences and disputes which should 
arise between the parties should be submitted to the 
engineer or architect,. and should be determined by him, 
as the sole arbitrator between the parties, would not, of 
itself, give the engineer or architect the power to determine 
the contractor's remedial right for a breach of contract / 
upon the part of the employer. 8 

In view of the equality upon which parties have the 
right to be placed in regard to the tribunal for the deter- 
mination of their legal rights, and of the right which any 
party to a submission had, at common law, to revoke the 
authority which he had given to an arbitrator, the provision 
that any difference or dispute which should arise between 
the parties, should be referred to the engineer or architect, 
and should be determined by him as the sole arbitrator 
between the parties, cannot well be regarded as applicable 
to differences or disputes arising upon a breach of contract 
by the employer, so as either to constitute an actual sub- 
mission of such a difference or dispute, or to bind the 
contractor to so submit it. 

With regard to a revocation of the authority of the 
engineer or architect the parties are upon a very unequal ' 
footing. Where the engineer or architect is not identified 

* See the case of Lawton v. The WaUa$ey Local Board (1883), 48 Lavr 
Times Reports (N. &), 507. 
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in the contract, bat the provision is for a reference to the 
engineer or architect, whomsoever he may be, who, for the 
time being, may be in charge of the work under appoint- 
ment by the employer, the selection and appointment of 
the engineer or architect rests wholly with the employer, 
and the contractor, having no voice in the matter, gives no 
authority which he can revoke. The authority which the 
individual has, to act as the arbitrator, not being given him 
by the contract, but being by virtue of his appointment, 
the revocation of his authority is solely in the power of 
the employer. In order, therefore, that the parties may 
be placed upon an equality with regard to the right of 
revocation of authority, some revocable act of the con- 
tractor, giving his authority to the engineer or architect 
appointed by the employer, must be deemed to be essential 
to a submission of any difference or dispute, for thedeter- 
mination of which, the parties have the right to be upon 
gqual footing in the selection of the tribunal. 

Under the common law, the authority given by a party, 
to an arbitrator, was revocable at any time before the 
award was made. It was not the agreement to submit to 
arbitration, that a party had the power to revoke, but the 
authority which he had given to the arbitrator whom he 
appointed, or joined in appointing. The agreement to 
submit the difference or dispute to arbitration, was binding 
in the same way that any other personal contract was 
binding under the common law ; that is, there was a right 
of action for the breach of it. 

An agreement to submit to arbitration, is as capable of 
being distinguished from an actual submission, as any 
other contract undertaking is to be distinguished from its 
fulfilment. The right which a party acquired at common 
law, upon entering into a personal contract, was not the 
right to have the fulfilment of the contract enforced by 
the courts, but merely the right to be compensated for a 
breach of it. Though, therefore, a contractor had, in a 
contract, agreed that any right of action which should 
arise in connection with the contract, or with a breach 
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of it, should be submitted to the engineer or architect, 
or though the Usual provision for the determination of 
differences or disputes by the engineer or architect, were 
held to operate as an agreement for submission to him 
of differences or disputes involving rights of action, the 
common law would only compel the contractor to make 
compensation in damages if he failed to carry out his 
agreement for such submission. 

In order to obtain a compulsory specific performance 
of a contract, a suitor was, while the jurisdictions of courts 
of law and courts of equity were distinct, obliged to take 
proceedings in a court of equity. The ground of the juris- 
diction of courts of equity, in such a case, was, that a court 
of law was incapable of enforcing specific performance, 
and could only relieve the injured party by a compensation 
in damages. 4 But, even in a court of equity, a decree for 
specific performance of a contract, could not be obtained, 
where it was deemed that an adequate remedy for a breach 
of it, could be attained through the enforcement of the 
common law right of compensation in damages. 

Agreements to refer to arbitration were not regarded 
by courts of equity as proper subjects for a decree of 
specific performance. The general doctrine of such courts 
was, that a man could not, by agreement to refer, deprive 
himself of the right to apply to a court of equity, 6 and 
they frequently mentioned, with disapproval, that parties 
were sometimes deprived of that right through a practice, 
by which the courts of law, in an indirect way, compelled 
specific performance of agreements to submit, to arbitra- 
tion, causes of action pending in such courts. 

The courts of law, having jurisdiction in cases of 
account, but finding that juries were not suitable instru- 
ments for the trial of cases involving matters of intricate 
account, were in the practice of causing such cases to be 
referred to arbitration, the submission being made a rule 

4 See Story's " Commentaries on Equity Jurisprudence." 

5 See the cases of Mitchell v. Harris, 2 Yes. 129, and Street v. Rigby, 6 
Ves. 815. 
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of court, and the witnesses being sworn in court, and then 
going before the arbitrator. A party neglecting or refusing 
to comply with the award was deemed guilty of a contempt 
of the rule of court, and was punishable as for that offence. 

Although account was one of the most ancient forms 
of action at law, courts of equity, at an early date, exer- 
cised jurisdiction in cases of intricate account. The 
foundation of such jurisdiction, whatever it was originally, 
came to be deemed to be, that a more complete and 
adequate remedy could be administered in a court of 
equity than in a court of law. In a court of equity, an 
account being directed to be taken before a master, an 
officer of the court, acting as an auditor, the case was, 
upon his report being made, determined by the court after 
a re-examination of the objections and exceptions taken 
before him. 6 

The Statute 9th and 10th William III. Chapter 15, 
reciting that whereas it had been found by experience 
that references made by rule of court had conduced much 
to the ease of the subject in the determining of contro- 
versies, because the parties became thereby obliged to 
submit to the award of the arbitrators under the penalty 
of imprisonment for their contempt in case they refused 
submission, made provision for agreements for submission, 
to be made rules of court, in pursuance of clauses to be 
inserted in such agreements, to that effect, and that there- 
upon any party neglecting or refusing to perform the 
award or umpirage, should be subject to all the penalties 
of contempt of a rule of court. 

The Statute 3rd and 4th William IV. Chapter 42 
provided that the power or authority of any arbitrator or 
umpire appointed by, or in pursuance of, any rule of 
court, or judge's order, or order nisi prius, in any action, 
or by, or in pursuance of, any submission to reference 
containing an agreement that such submission should be 
made a rule of any court of record, should not be revocable 
by any party, without the leave of the court, or of a judge. 

• See Story's " Commentaries on Equity Jurisprudence." 
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The Statute 17th and 18th Victoria, Chapter 125, the 
Common Law Procedure Act, 1854, provided f6r the Court, 
or a judge, to have power to decide, in a summary way, a 
matter of mere account which could not be conveniently 
tried in the ordinary way, or to order that such matter be 
referred to an arbitrator appointed by the parties, or to an 
officer of the court, or, in country causes, to the judge of a 
county court, the award or certificate of such referee to be 
enforceable by the same process as the finding of a jury. 
Provision was also made, in the eleventh section of the 
said Statute, that when the parties to any agreement 
should agree that any existing or future differences 
between them should be referred to arbitration, and any 
* one of them should commence an action at law, or a 
suit in equity, in respect of any of the matters so agreed 
to be referred, it should be lawful for the court in which 
the action or suit was brought, or a judge thereof, upon 
being satisfied that no sufficient reason existed why such 
matters could not, or ought not, to be referred to arbitra- 
tion according to such agreement, to make a rule or order 
staying all proceedings in such action or suit. It was also 
provided, by the seventeenth section of the said Statute, 
that every agreement or submission to arbitration by con- 
sent, whether by deed, or by instrument in writing not 
under seal, might be made a rule of one of the several 
courts of law or equity at Westminster on application of 
any party thereto, unless such agreement or submission 
contained words purporting that the parties intended that 
it should not be made a rule of court. 

The Arbitration Act, 1889, Statute 52nd and 53rd 
Victoria, Chapter 49, provides that any submission, un- 
less the contrary intention be expressed therein, shall be 
irrevocable, except by leave of court or of a judge, and 
shall have the same effect, in all respects, as if it were 
made an order of the court. By this Statute, provision is 
also made, very similar to that of the eleventh section of 
the Common Law Procedure Act, 1854, for obtaining a 
rule or order for a stay of proceedings in any action 

s 
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commenced by a party to an agreement of reference, with 
respect to a matter agreed to be referred. 

The purpose of the first of these Statutes, was to enable 
parties to make the specific performance of their agree- 
ment to submit to arbitration, compulsory, without the 
necessity of an action being actually commenced. Before 
the Statute, an action had first to be commenced in court, 
before being referred to arbitration under a rule of court, 
and so it was cases in which a good cause of action was 
alleged, that were so referred, by the courts, to arbitration, 
under rules of court. The enactment did not enable a 
party to an agreement for the sale of property at a price 
to be fixed by a third person, to enforce the agreement 
under the penalties of a contempt of a rule of court. 7 

The provisions of the second of the before-mentioned 
Statutes, rendering the authority of arbitrators and umpires 
irrevocable except by leave of a court or judge, obviously 
could only be intended to be applicable in cases where, 
without the Statute, a power of revocation would exist. A 
revocation of the authority given by a contract to a third 
person to fix the price of property sold under it at a price 
to be fixed by him, would involve the impossibility of the 
contract being fulfilled, and the leave of a court or judge 
for such revocation would not make it otherwise. 

The word arbitration in the seventeenth section of the 
Common Law Procedure Act, was construed by the courts, 
as meaning an arbitration, to be conducted according to 
judicial rules, where the person appointed arbitrator was 
bound to hear the parties, to hear evidence if they desire 
it, and to determine judicially between them. 8 The Statute 
was not regarded as applicable to cases where a person was 
appointed, on account of his skill in the matter, to com- 
plete the definition of a contract undertaking, and who had 
the power to decide solely by the use of his eyes, his know- 
ledge, and his skill. 

7 See the oase of Lee ▼. Hemmingtoay (1881), 3 Neville and Manning, 860. 

8 See the remarks of Lord Eaher, M.B., in re Arbitration bettoeen Dowdy 
and Harteup (1885), 15 Q. B. D. 426. 
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The intention of parties, as to the manner in which the 
person appointed to make a determination, is to acquire a 
knowledge of the facts upon which his determination is to 
be based, is not to be disregarded. But parties who have 
made provision for the engineer or architect, solely by the 
use of his eyes, his knowledge, and his skill, to determine 
the measure of their respective contract undertakings, are 
not to be too readily deemed to have intended that he 
should, in like manner, determine the rights arising upon 
a breach of the contract. 

It is, usually, as the agent of the parties in completing 
the definition of their contract undertakings, that the 
person to make the determination is empowered to act 
solely by the use of his eyes, his knowledge, and his skill. 
He may, in some cases, be so empowered to act in deter- 
mining what shall be the respective undertakings of the 
parties under a new agreement which is to operate as a 
compromise of existing contentions, 9 or as an apportion- 
ment of the respective shares of the burden of a joint 
undertaking. 1 But it is obvious, that in such cases it is 
not as an arbitrator, but as the agent of the parties, that 
he makes an agreement for them, instead of them making 
it themselves. 

Where a person is empowered to act as an arbitrator, 
in lieu of a court, in determining that an alleged breach 
of contract has been committed, and as to its legal con- 
sequences, the parties are not, unnecessarily, to be deemed 
to have intended to deprive themselves of the right to have 
the facts, upon which the determination is to be based, 
proved in a proper and legal manner. 

Parties may foresee every step that is necessary for the 
fulfilment of their respective contract undertakings, and 
they may contemplate that the engineer or architect, by 
himself, or by his subordinates, shall have the personal 
knowledge of facts to enable him to make all determi- 
nations essential for the definition and ascertainment of 

* See the case of Bottarrdey v. Ambler (1878), 88 L. T. Rep. 545. 
1 See the case of Johnston v. Cheape (1817), 5 Dow. 247. 
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such undertakings. But they cannot foresee every act 
that is possible in violation of their contract undertakings ; 
nor can they be deemed to contemplate that the engineer 
or architect, either by himself, or by his subordinates, 
should necessarily have a personal knowledge of every 
possible fact, constituting or excusing, a default or a viola- 
tion of a contract undertaking or right. 

The fact of a breach of contract having been committed, 
must be established in a manner sufficient in law, before 
the rights arising by law as a consequence of it, can be 
known to have become operative. It is by the sworn 
testimony of witnesses that such a fact is established in 
a court, or before an arbitrator or referee acting in lieu 
of a court. The testimony of witnesses is given, under 
an examination at the instance of the party adducing 
the evidence, and a cross-examination at the instance of 
the other party, at a hearing at which the parties have the 
right, and are afforded the opportunity, of being present. 

In order, therefore, that any determination of the 
engineer or architect, should be capable of being deemed 
to involve an adjudication of the remedial right arising by 
law upon a breach of contract, an opportunity should be 
afforded the parties of a formal hearing, at which each 
should have the right to have his witnesses examined upon 
oath, and the witnesses of the other side cross-examined. 

It might, perhaps, be less difficult to regard the Statu- 
tory provision for an order for a stay of proceedings in an 
action, as applicable to a building contract, containing a 
provision that the engineer or architect should be the 
arbitrator of all differences and disputes, than the provision 
of the Statutes for the authority of an arbitrator to be 
irrevocable without the leave of the Court, or of a judge, or 
for a submission to be made a rule of court. 

The intention of parties could not well be deemed to be, 
that the whole contract should be made a rule of court, 
and that a disobedience to any order or decision of the 
engineer or architect appointed under it, should be punish- 
able as a contempt of a rule of court. Nor could it 
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reasonably be deemed to be the intention of the parties, 
that the employer, having appointed an engineer or architect 
to take charge of the work, should, after any question for 
arbitration had arisen, and while it remained undetermined, 
be obliged to obtain the leave of the Court, or of a judge, 
to displace him and appoint another in his stead. 

If the provisions of the Statutes rendering the authority 
of an arbitrator irrevocable by any party, except by leave 
of the Court, or of a judge, were held to be applicable, a 
contractor might have a very powerful argument against 
the granting of such leave. He might well contend that 
when entering into the contract, and agreeing that any 
difference or dispute which should arise, should be deter- 
mined by the engineer or architect, for the time being in 
charge of the work, he had weighed the benefit of having 
an arbitrator possessed of a knowledge to be derived from 
his being in charge of the work, against the disadvantage 
of the selection and appointment of such arbitrator being 
committed solely to the employer, and that it would be 
unjust that the employer should be permitted, by appoint- 
ing a fresh engineer or architect to the charge of the work, 
to deprive him of that benefit while, at least, maintaining, 
if not intensifying, through the new appointment, such 
disadvantage. 

It is much more frequently, in respect of a breach of 
contract upon the part of the employer than upon the part 
of the contractor, that there is any necessity for a determi- 
nation as to whether the remedy is to be administered in 
a court, or through a reference to the engineer or architect, 
as an arbitrator. 

The fulfilment of the contract undertaking of the con- 
tractor, being usually made a condition precedent to his 
right to receive the contract price of the work, his default 
in the performance of that undertaking, is attended with a 
postponement of his right to such payment ; and where 
there is a provision in the contract for penalties pro- 
portioned to the delay in the completion of the work, such 
provision enables the employer to enforce his remedy, by 
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his own act, without the necessity of instituting an action 
in the courts. For this reason, and because a bond is the 
usual security given by the contractor for the fulfilment of 
his contract undertakings, cases seldom occur where the 
employer is obliged to bring, in the courts, an action upon 
the contract, to enforce a remedy for a breach of the 
contract upon the part of the contractor. 

As redress for the injury sustained by reason of a 
breach of contract, is to be sought by the injured party, 
rather than to be thrust upon him by the party who has 
committed the breach, it is usually the contractor who has 
the initiative of proceedings in remedy for the employer's 
breach of contract. If he brings his action in court, and 
the employer seeks, under the Statutes, to obtain an order 
for a stay of proceedings in such action, for the purpose of 
compelling a reference of the difference or dispute involved 
in the cause of action, to the engineer or architect, the 
Court or judge, before taking into consideration, or calling 
upon the contractor to show, any reason why such 
difference or dispute should not be so submitted, may 
first think it necessary to determine whether the provisions 
of the contract were intended to be applicable to questions 
arising upon a breach of the contract, or only to those 
involved in the ascertainment of what should constitute a 
fulfilment of the respective contract undertakings. 

Should such provisions be determined to be applicable 
to the cause of action, the fact of the selection of the 
engineer or architect, having been wholly in the power of 
the employer, may be among the matters to be taken into 
consideration by the Court or judge in exercising discretion 
as to granting or refusing an order for a stay of proceed- 
ings in the action. 

Where the submission of a difference or dispute in* 
volving the remedial rights of the parties, is made to the 
engineer or architect by the voluntary concurrence of the 
parties, or after the contractor, having brought an action 
in court, has been met by an order for a stay of proceed- 
ings in such action, the proceedings before the engineer or 
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architect should be conducted as before any other arbi- 
trator. The common law right of either party to revoke 
the authority of the arbitrator, subject to the Statutory 
provision requiring the leave of the Court or of a judge 
for such revocation, may remain available to either of the 
parties, notwithstanding that an order had been made for 
a stay of proceedings in an action previously commenced 
by one of them. 

The common law right of a party, to revoke the 
authority which he had given to an arbitrator, though 
capable of being made a means of delaying the adminis- 
tration of justice, had the merit of affording a means 
of preventing an award being made by an arbitrator 
who appeared to be adopting an improper course, or 
to be taking an unfair view of the case, or to be exceed- 
ing his authority. The courts, deeming it to be proper 
that parties should be held bound by the determina- 
tions of tribunals of their own choosing, regarded the 
award of an arbitrator, when once made, as a complete 
answer to any attempt to bring the cause of action again 
into litigation or contention. An award had to be form- 
ally set aside by a court of competent jurisdiction before 
its effect at a res judicata could be got rid of, or the cause 
of action revived. An award, upon the face* of which a 
fatal defect was not apparent, could not easily be set aside. 
It was in taking care to prevent the making of an erroneous 
award, rather than in setting aside such an award after it 
had been made, that the common law afforded parties a 
means of guarding their interests. 

The Statutes passed with regard to arbitration were 
intended to encourage, and to render more effective, agree- 
ments for submission to arbitration ; and there has been 
no disposition in modern times to render the awards of 
arbitrators capable of being more easily set aside. 2 It 
was not the intention of the Statutes to deprive parties of 
necessary safeguards against the effect of error or mis- 

* See the oases of Favid ▼. The Eastern Counties Railway Company, 2 
Exch. 344, and of Hodgkinson y. Fernie (1857), 3 0. B. (K. S.) 189. 
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conduct upon the part of arbitrators, but to put it beyond 
the power of a party to refuse, without some sufficient 
reason, to carry out a submission which he had made, or 
agreed to make, or to comply with the award. 

Where, in an order for submission, provision was made 
for the arbitrator to have the same power as a judge at 
nisi prius, to decide as to the admissibility of evidence, and 
to reserve points of law for the decision of the Court, Lord 
Denman, C.J,, in delivering judgment in discharge of a rule 
which had been obtained calling upon the plaintiff to show 
cause why the defendant should not have leave to revoke 
his submission to reference, intimated that the discretion 
of the Court ought to be exercised in the most sparing and 
cautious manner. 8 

But where express provision is not made, or opportunity 
afforded, for the arbitrator to obtain the instruction of a 
court, or to subject his award to the opinion of a court 
upon points of law, the authority of a court or judge to 
grant leave to revoke the authority of an arbitrator is, it 
would appear, more freely exercised* 

Where, upon a motion calling upon a party to show 
cause why an award should not be set aside, it was con- 
tended that the arbitrator had exceeded his jurisdiction in 
awarding, in an action of debt, expenses which could only 
be recoverable as damages, and it was pointed out that, 
although the arbitrator's attention had been called to the 
nature of the claim, he persisted in receiving the evidence, 
Pollock, C.B., intimated that application might then have 
been made to the Court, or to a judge, to revoke the 
submission. 4 

In a later case, Blackburn, J., expressed the opinion 
that a court or judge should exercise the power to enable 
the authority of an arbitrator to be revoked, when it is 
seen that some error will be committed by the arbitrator if 
the power be not exercised : and he said that though, when 

' See the ease of BeoU v. Van Sandau (1841), 1 Q. B. 102. 
4 See the case of Faviel y. The Eastern Counties Railway Company (1848), 
2 Ex. 344. 



BETWEEN TEE PARTIES. 265 

the award has been made, the arbitrator's finding both on 
law and on fact is conclusive, yet when the arbitrator is 
going to rule the wrong way, the Court will revoke, his 
authority unless, learning from the Court that he is about 
to rule wrongly, he shall be willing to rule in the right 
way. 6 

And in a still later case, 6 where the arbitrator gave a 
written decision overruling objections to the admission of 
certain evidence, and holding the evidence to be relevant 
and admissible ; and upon a rule having, thereupon, been 
obtained to show cause why the submission to the arbi- 
trator should not be revoked on the ground that he had 
admitted evidence which was in point of law inadmissible, 
and had exceeded his jurisdiction; and upon such rule 
having been discharged, and such discharge affirmed by 
the Court of Appeal upon the ground that the Court had 
no jurisdiction to interfere with a pending arbitration 
unless it was shown that the arbitrator was acting in 
excess of his jurisdiction, and that the admissibility of the 
evidence depended upon the construction of the contract 
which was for the arbitrator alone, and a matter in which 
the Court could not interfere ; and upon an appeal being 
carried to the House of Lords from such decision of the 
Court Of Appeal ; it was, in the judgment delivered in that 
Court of highest resort, intimated that their Lordships 
were of opinion that the arbitrator should state, as a part 
of, and upon the face of, his award, in the form of a 
special case under the fifth section of the Common Law 
Procedure Act, 1854, all the purposes for which he received, 
and the effect, if any, which he gave to, certain evidence 
objected to ; and that, unless the parties should consent to 
an order being made to that effect, the rule for leave to 
revoke the submission would be made absolute. 

3 See the ease of Hart v. Duke (1862), 32 L. J. 0. L. (X. S.) 55. 
• East and Wert India Dock Company v. Hirk and Randall (1887), 12 
App. Gas. 738. 
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CHAPTER VIII. 

EXTRAS. 

Although the functions of the engineer or architect in 
requiring extra "work to be performed, and in certifying for 
payment for it, have, to some extent, been already treated 
of, in the respective chapters treating of such functions, yet 
the frequency of claims of the contractor, for payment in 
excess of such certificates, and the fact that such claims 
are usually based upon an alleged performance of extra 
work, render it expedient that the whole subject of extra 
work, and extra payment for work, be treated of compre- 
hensively, as one subject. This chapter, under the head- 
ing of " Extras," by which designation such claims are 
usually referred to, will therefore be devoted to a con- 
sideration of the subject of extra work, and extra remu- 
neration for work. 

As, however, a claim for payment for extra work, is 
often made by a contractor whose right is not that, but a 
right to compensation in damages for a breach of the 
contract on the part of the employer, the subject of 
compensation in damages will, almost necessarily, be, to 
some extent, here also treated of. 

Any right which a person has to be paid for his work, 
must be founded upon a contract. Where, from certain 
facts, the law operates to give a party a right to be paid 
for work which he has performed, it does so by first 
implying a contract to pay for the work ; and the obliga- 
tion is regarded as arising from the contract so implied, 
and not as a matter of law. 7 

7 See the remarks of Martin, B., in the case of Roberts v. Smith, 4 H. &. N. 
315. 
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If an express contract between an employer and a 
contractor, be formally entered into, the request of the 
former is, of course, involved in his contracting to have 
the work performed. 8 Where the contract itself, only 
in a general way, describes the work that is to be per- 
formed, and provides that the employer shall appoint an 
engineer or architect to direct the contractor as to the 
work that he is to perform, the order or request of the 
engineer or architect for the performance of work, within 
the contract, is the request of the employer. But as an 
authority to act for a party under one contract, is not an 
authority to bind him in another contract, the contractor 
has no right to assume that the engineer or architect has 
the employer's authority to order any work, except under 
the contract. 

For the sake of distinction, the expressions contract work, 
and extra work, may be conveniently employed, the former 
to designate the work which the contractor must perform 
in the fulfilment of what the contract itself requires of 
him ; the latter to distinguish work which is not required 
by the contract itself, but only through the exercise of an 
option or power, provided in the contract, for the employer, 
or for the engineer or architect, to require the performance 
of extra work. There may, perhaps, be work that is 
neither contract work, nor extra work within the scope of 
the affirmative provisions of the contract. Such work, 
being wholly beyond the contemplation of the contract, 
obviously cannot be classed under it, except under its 
negative provisions, operating to the exclusion of any 
right or liability under the contract, based upon the per- 
formance of such work. Any right to payment for such 
work, must be under some other contract. 

In order to enable the employer to carry into effect 
any desire which, during the progress of the work, he 
may have, to add to, or to modify the design of the 

• See the case of Savage v. Canning (1867), 1 1. B. G. L. 434, where the 
contractor recovered as upon a quantum meruit though the special contract 
was void under the Statute of Frauds. 
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structure, without the necessity of a modification of the 
contract, or of a new contract, building contracts, very 
frequently, expressly provide for the engineer or archi- 
tect to have the power to make alterations in the plans 
and specifications of the contract work, or to require the 
contractor to execute extra work. Such provision is 
usually accompanied by the stipulation that the con- 
tractor shall not be entitled to make any deviation from 
the plans or specification, or to be paid for any extra 
work, unless the requirement for such deviation, or for 
such extra work, be by the engineer or architect's order 
in writing, or be attended with a certain other prescribed 
formality. 

Experience has dictated the prudence of such provisions 
in building contracts; and it is not difficult to see a 
sufficient reason for them, when it is borne in mind that, 
in the absence of an express stipulation of the parties, 
the law implies an agreement to pay a reasonable price 
for work which one person performs at the request of 
another. The employer who is about to appoint an 
engineer or architect to direct the contractor as to the 
work to be performed in the fulfilment of a contract 
which he is taking care to have drawn up in writing, 
naturally desires that any departure from, or any addition 
to, that for which he has stipulated in the contract, should 
also be in writing, in view of the fact that an agreement 
upon his part to pay for additional work executed in 
compliance with such request, has been incorporated in the 
contract, or is to be implied. 

Parties who have entered into a contract have not, there- 
by, exhausted their powers of contracting with each other. 
They may enter into another contract, and that without 
reducing it to writing, unless it be one which the law 
requires to be in writing, or unless one of them be a body 
corporate, by law, incapable of contracting, except under 
its corporate seal. 

A contract is to be given effect to according to the 
common intention of the parties. In the case of contracts 
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which are reduced to writing, the language of such writing 
is that of all the parties, and their common intention is to 
be arrived at through the interpretation of the language 
which they have employed to express their intention. 
But where a contract has not been reduced to writing, 
while it is the intention of the parties that is to be given 
effect to, yet there is no conduct or language that is 
common to all the parties, but the language and conduct 
of each serves to indicate what was his own intention, and 
what he understood to be the intention of the other party ; 
and it is for a jury, from a consideration of such acts and 
language, and of their sequence, and of the circumstances, 
to determine what was the common intention in which the 
parties concurred. 

The advantage of an express contract, over an implied 
contract, is in the accuracy and facility with which its 
intention may be determined ; but, in nowise, that the 
intention of a written contract is more potent than that of 
an implied contract, when once that intention is ascer- 
tained. 

Though parties to written contracts may, therein, 
effectively limit the power of their respective agents, by 
prescribing the manner in which such agents must per- 
form certain acts in order to bind them in further obliga- 
tions, they cannot deprive themselves of the power to 
enter into other contracts with each other. Nevertheless, 
as parties cannot be held to have entered into a contract 
so long as they cannot be deemed to have arrived at a 
common intention, a contractor cannot successfully claim 
that it was under a new and implied contract that he 
executed work which the employer requested him to 
perform as in the fulfilment of the express contract which 
they had entered into. 

A rule, stated by Lord Tenterden, 9 is that where 
there is a contract for certain work for a specified sum, 

* See the ease of Lovelock v. King, 1 M. & B. 60 ; also the ease of The 
Thames Iron Works and Shipbuilding Company v. The Royal Steam Packet 
Company (1861), 31 L. J. (N. S.) G. P. 169. 
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and alterations are made from the original plan, such 
alterations, although ordered* by the employer, cannot be 
charged for as extras, unless he be informed, at the time 
he consents to them, that they will lead to additional 
expense beyond the contract price ; in which case a con- 
tract to pay for the doing of such extra work may be 
implied. 

Contracts which provide, affirmatively, for the execution 
of a specified work, and also for a power of the employer, 
or of the engineer or architect, to require the performance 
of extra work, frequently contain provisions in the negative, 
which, unless affected by a new agreement, may be deemed 
to extend to every possible kind of extra work, notwith- 
standing that the affirmative provisions of the contract 
may have no such extensive operation, but be subject to 
some implied limitation to work of a character kindred to 
the specified work, or appropriate to the purpose for which 
that work is intended. 

In the case of Brunsden v. The Local Board of Staines, 1 
the fact of the claim being for extras, outside of the con- 
tract, and of it being admitted that the provisions of the 
contract, with respect to extra work, had not been complied 
with, either as to written orders, or the delivery of weekly 
bills, was held to be conclusive against the contractor's 
right to recover. 

Where a contractor has performed work under a new 
and implied contract, his claim for payment should be 
founded upon that contract But where work is being 
carried on under an express contract, it is to be presumed 
that it is under it, that any work is performed, rather than 
under another contract to be implied from the work being 
ordered and performed. 

In the case of Franklin v. Darke a the contract provided 
that the contractor was to charge for no extras per- 
formed without written orders ; he was not permitted to 
.give evidence of merely oral directions given him by the 

1 (1884), Cababe ft Ellis, 272. 
* (1861), 3 P. ft F. 65. 



EXTRAS. 271 

employer ; and this was held to be right, the Court thinking 
thfet the orders for the alleged extra work, should have 
been given in writing signed by the architect, as provided 
in the contract; there not being sufficient evidence of a 
new contract. 

With regard to implied contracts, it is important to 
bear in mind the distinction which exists between con- 
tracts of work and labour, and contracts of sale. The 
fundamental reason of the distinction is that, while under a 
contract of sale the benefit of the entire property in the 
subject matter may be passed from the vendor to the pur- 
chaser by the simultaneous acts of delivery and acceptance, 
the benefit of work and labour expended by one person 
upon the property of another is not in abeyance awaiting 
an acceptance by the owner of the property, but accrues to 
him from day to day, and hour to hour, according as the 
labour is expended, or the work performed. Hence, a 
delivery by the vendor and an acceptance by the purchaser 
are the appropriate acts from which a contract of sale may 
be implied ; but it is not from such acts that a contract of 
work and labour is to be implied, 8 but from the fact that the 
work and labour were expended by one party at the request 
of the other. Indeed, so essentially distinct have the two 
classes of contracts been deemed to be, that it has been 
held that a contractor could not, under a count for goods 
sold and delivered, recover for materials used, or intended 
to be used, in the performance of a contract of work and 
labour. 4 

In the case of Clark v. Btdmer, 6 it was suggested by 
counsel, that a contract for goods sold and delivered might 
be blended with one for labour, as where a specific chattel 
was bought and was to be carried to the house of the pur- 
chaser for an entire sum. But Parke, B., pointed out that 
there the price of the commodity might be considered as 

* See the ease of Munro v. Butt (1858), 8E.&B. 738. 

* See the oases of CoUereU v. Aptey (1815), 6 Taunt. 322 ; Tripp r. 
Armitage, 4M.&W. 687; and dark ▼. Bulmer (1843), 11 M. & W. 243. 

* (1843), 11 M.&W.243. 
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enhanced by the delivery, and so no contract of work and 
labour was involved. He intimated, however, that if it 
were part of the contract that the chattel purchased should 
afterwards be annexed to the freehold of the vendor, and 
for an entire sum, it might admit of a question whether an 
action as for goods sold and delivered, alone, would be 
proper. He pointed out that the objection in the case 
before the Court, which was upon a contract for building a 
steam-engine in the employer's colliery, was that there 
was no contract of sale at all, but one for work and labour 
on the defendant's land, and materials used in the course 
of that work. 

Under the Judicature Acts, many distinctions as to 
forms of actions, have disappeared, but that does not 
affect the distinction that exists between contracts of work 
and labour, and contracts of sale, as to the facts essential 
to support them. 

A distinction must also be observed between municipal 
bodies corporate, and trading corporations, and individuals, 
with regard to their capability of being bound in implied 
contracts. 

Many bodies corporate, created by Statute for purely 
public interests, are expressly rendered incapable, except 
under their corporate seal, of entering into any contract 
where the obligation undertaken by them would exceed a 
certain amount. 6 The fact that such bodies have only 
public, and no private or selfish end to serve, essentially 
distinguishes them from trading corporations which have 
gain for their object. The exceptions which the law recog- 
nizes as to the necessity for the corporate seal to bind 
trading corporations in contract, do not apply to bodies so 
protected by Statute. The managing agents of a cor- 
poration so protected by Statute cannot, by their acts, 
bind the corporation under an implied contract, nor can 
they, in their individual capacity, by waiver, deprive the 
corporation of the benefit of a provision of the contract 
which it has entered into under its corporate seal, restricting 

• See The Public Health Act, 1848. 
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the manner in which any liability, beyond that actually 
undertaken, shall be imposed upon it. 

In the case of Kirk v. The Bromley Union, 1 the con- 
tractor contended that the provisions of the contract, 
stipulating that additions to the work were not to be paid 
for unless they were ordered in writing, had, by the con- 
duct of the defendants, been rendered inoperative, but it 
was held that the knowledge of some of the guardians that 
additional work was being done without the orders for it 
being in writing, could not affect them as members of the 
body, in which character they were sued. 

In the case of LampreU v. The Guardians of the Poor of 
the Bellericay Union, 8 it was contended that although the 
plaintiff might have no right, under the express contract, to 
payment for additional work executed by him without the 
written orders prescribed by the contract, yet he having 
performed such additional work, and the defendants having 
accepted it, and so having the benefit of it, the plaintiff 
had a right to be paid for it as upon a quantum meruit, 
independently of the deed. The case of Lucas v. Godwin 9 
was cited as an authority for such contention. Rolfe, B., 
however, pointed out that in Lucas v. Godwin 9 the defen- 
dant was an individual capable of making a new contract 
by parol as he might think fit, but that in the case before 
the Court, the defendants were a body corporate incapable 
of contracting otherwise than by deed. The defendants 
were held to be exempt from all liability except such as 
arose by contract under seal. 

Trading corporations, having gain for their object, may 
become bound in implied contracts which are necessary for, 
and incidental to, the purposes for which they are created, 
and of which they have taken the benefit. 1 

r (1848), 17 L. J. N. S. Ch. 127. 

8 (1849), 3 Exoh. 283. 

• (1837), 3 Bing. N. C. 737. 

1 See the case of Sovth of Ireland Colliery Company v. Waddle, L. R. 4 
{2. P. 617 ; also the ease of Beater ▼. Electric Telegraph Company, 6 E. & B. 
541 ; 26 L. J. Q. B. 46. 

T 
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But it is in the case of contracts of sale rather than of 
contracts of work and labour, that the fact of a benefit 
accruing to a party, is capable of supporting an implied 
promise to pay for that of which the benefit is taken. The 
benefit of work and labour performed upon property, accrues 
to the owner of the property without any acceptance upon 
his part, and so he cannot be said to take the benefit of it. 
If the employer accepts articles, which the contractor has 
agreed to furnish, but not to attach to the employer's 
property, he is bound to pay for them, as under the express 
contract, or as under a contract to be implied from such 
acceptance. If the acceptance be under the former, the 
price to be paid is that fixed by that contract, but if under 
the latter, it is a reasonable price that he is bound to pay. 
The presumption is that they are accepted under the 
express contract rather than under an implied contract, 
unless there be something to negative that presumption. 

In the case of Russell v. Viscownt Sa Da Bandeira? the 
admiral not being the employer, but occupying a position 
akin to that of an engineer or architect, the letter of his 
solicitor, requesting the contractor to furnish certain 
articles without prejudice to the question as to whether 
they were to be supplied under the contract, or not, would 
not bind the defendant in an implied contract to pay for 
them, but was sufficient to exclude the presumption that 
they were supplied in the fulfilment of the express contract. 
That presumption being excluded, the acceptance of the 
articles, they being movables unattached to the ship, con- 
stituted the taking the benefit of them by the defendant, 
and was a good ground upon which a contract to pay a 
reasonable price for them might be implied. 

After the contract has been entered into, it, or any of 
its provisions, may be rescinded by the consent of all the 
parties, or one party may waive a condition introduced 
into it solely for his benefit. A failure, however, of one 
party to comply with a condition stipulated for the benefit 
of another, affords no proof that the latter intended to 

• (1862), 13 C. B. (N. S.) 149. 
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waive it. Some agreement or act upon his part, indicating 
such intention, is necessary before he can be deemed to 
have dispensed with the condition. 8 

It may be important to consider whether the ordering 
of extra work by the employer, or by the engineer or 
architect, under a power provided in an express contract, 
and the execution of the extra work so ordered, are to be 
regarded as constituting the ground for an implied con- 
tract, or whether the ordering of the extra work is to be 
regarded as involving no new agreement of the parties, 
but merely as the fulfilment of a condition bringing into 
operation the provisions of the express contract, as to the 
requirement of extra work. If the former, then how would 
a body, by law incapable of being bound in contract except 
under its corporate seal, be bound by a contract so deemed 
to be implied? If the latter, then how is it that when 
extra work, to be performed in a reasonable time, has 
been ordered, intermixed with the contract work, and the 
employer seeks to enforce the penalties for the contract 
work not being completed by the day specified, the con- 
tractor's defence usually is to the effect, that after the 
making of the express contract, and before any penalties 
were incurred, it was agreed between the parties, that the 
contractor should execute, and should complete within a 
reasonable time, certain extra work which was so inter- 
mixed with the contract work that the latter could not be 
completed until the former was also completed, as the 
employer, when so agreeing, well knew, and that the 
whole work was completed within a reasonable time ? 4 Is 
such an allegation of a subsequent agreement correct when 
the extra work is ordered under the power provided in the 
original contract, and is it equally available as against a 
body, by law incapable of being bound except by contract 
under its corporate seal, as against any other corporation, 
or an individual ? 

* See the case of CKeefev. The Corporation of St. Francis Church (1890), 
in the Supreme Court of Errors of Connecticut, 59 Conn. 551. 
4 See the case of ThomhiU v. NeaU (lb60), 8 C. B. N. S. 831. 
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The exercise of the power provided in the express con- 
tract, for the employer, or the engineer or architect, to 
require the contractor to perform extra work, is not under 
a new agreement, nor is the contractor's performance of 
the work so required, to be regarded as being under a new 
agreement where the original contract binds him to such 
performance. Both the contract work, and the extra work, 
being performed under the contract, the provisions with 
regard to them may have to be regarded as involving a 
limitation of each other. 

It is solely for the employer's benefit that the provision 
is made requiring the contract work to be completed by a 
specified date. He may waive that provision, and he 
must be regarded as having done so, when he, or his 
authorized agent, exercises his option to order extra work 
in such a manner as to leave the contractor only the 
choice of the alternatives of failing in the fulfilment of 
that provision, or of completing the extra work sooner 
than he bound himself to do. 5 

A contractor, unless the language of the contract 
admitted of no more reasonable interpretation, could not 
well be deemed to have intended to bind himself to com- 
plete the contract work by a specified date, and at the 
same time to place it in the power of the employer to 
prevent him from so doing by ordering extra work of such 
a character as to interfere with such completion. Of 
course, if he bound himself to perform any extra work 
that should be ordered, and to complete it by the same 
time that he undertook to complete the contract work, no 
waiver would attend the intermixture of the works. 

The parties are not to be regarded as entertaining a 
new intention when the right reserved to the employer, for 
himself, or for the engineer or architect acting upon his 
behalf, to require the contractor to perform extra work, is 
exercised. The contractor has nothing to do but to 
comply with such requirement, when it is made in pur- 
suance of the provisions of the contract. The contract, 

5 See the case of ThornhiU v. Neais (I860), 8 G. B. N. S. 831. 
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itself, is therefore to be deemed to involve an intention 
applicable to every possible manner in which the power to 
require the performance of extra work may be exercised. 
Where the contractor's undertaking is to complete the 
contract work by a specified date, and any extra work 
within a reasonable time, the intention must either be 
that extra work shall not be required which physically 
interferes with the prosecution and completion of the 
contract work, or else that if such requirement be made, 
the employer's right to have the contract work completed 
by the specified date, shall be deemed to be waived. 

It is to be borne in mind that there is no waiver, 
merely because of the increased quantity of work oast 
upon the contractor, but only where he has been required 
to perform extra work of such a character, or in such a 
position, that its completion must precede, or be simul- 
taneous with, the completion of the contract work, while, 
by the contract, he has not undertaken to complete the 
extra work by the date fixed for the completion of the 
contract work. 

Where the contractor is to be paid for work according 
to measure and value, he may be desirous of having the 
quantity of work increased, if the prices are such as afford 
him a profit. But where the contract is for a specified 
amount, he is usually anxious that as little work as 
possible, shall be deemed to be within the obligation 
which he has undertaken to perform for the specified 
amount, and that as large a portion as possible of the 
work which he performs, be deemed to be in excess of that 
obligation, and be paid for over and above the specified 
amount, as being extra work. 

It is possible that the intention of a contract which 
provides for the execution of a certain work for a certain 
amount, and also that the employer, or his engineer or 
architect, shall have the power to require the contractor to 
perform extra work, may be that the amount fixed for the 
specified work, shall cover the extra work also. Such 
provisions sometimes appear in contracts made by the 
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promoters of companies, so as to assure those about to 
become its stockholders, or where, for any reason, it is 
of paramount importance that the liability of the employer 
shall not exceed the amount stated in the contract as the 
price for the whole undertaking. 6 Such, however, is not 
to be deemed to be the intention unless it manifestly 
appears. 

Where the contract is for a specified work for a 
specified amount, extra work usually means work which 
is in excess of that specified work, and which is, therefore, 
not covered by the specified amount. Where, under such 
contracts, the contractor undertakes, not only to perform 
and complete the work according to certain plans and 
specifications, but also to complete it ready and fit for 
occupation or use for a certain purpose, he cannot fulfil 
his obligation without doing everything essential to a 
completion ready and fit for such occupation or use. 7 
The fact, that anything, so essential, was not shown or 
mentioned in the plans or specifications, may, under some 
circumstances, give him the right to get rid of his obliga- 
tion, altogether, by electing to abandon the contract, in 
which case he has the right to claim compensation, as 
upon a quantum meruit, for the work which he has actually 
performed, but it cannot enable him to fulfil his obligation 
without the performance of the work, so essential, but 
omitted in the plans and specification. Such work is not 
extra work in the sense of not being within the contractor's 
undertaking. It may, however, be extra work in the sense 
of not being covered by the specified amount, if that 
amount is to be deemed to be the consideration for the 
performance and completion of the work according to 
plans and specifications, and not also the consideration 
for a completion of the whole work ready and fit for the 
occupation or use specified. It is needless to say that it 
is quite competent for parties to enter into a contract for 

* See the case of Sharps ▼. Ban Paulo Railway Company (1872), L. R. 
Chancery Appeals, vol. viii. p. 597. 

7 See the case of Williams v. FiUmautice (1858), 3 H. & N. 84 4. 



EXTRAS. 279 

the erection of a dwelling house, and only specifying the 
price for portions of the work, to intend that the prices 
for other portions shall be reasonable prices. So it is 
also competent for parties to enter into a contract for 
the performance and completion of a structure ready 
for occupation or use for a specified purpose, and while 
agreeing that, for the work defined in certain plans and 
specifications, a specified amount shall be the considera- 
tion, intend that for any work not so defined, but which 
shall prove essential to such completion, a reasonable 
price, or the prices specified, in the contract, for extra work, 
shall be paid. 

Indeed, so well recognized is the possibility of such 
being deemed to be the intention, that many contracts 
guard against it, by specially providing, that if it be found 
that anything has been omitted, either in the plans or 
specifications, which the engineer or architect shall deem 
to be essential to the fulfilment of the contractor's under- 
taking, according to the true intention and interpreta- 
tion of the contract, he shall have power to require the 
execution of the work so omitted ; but that the contractor 
shall not be entitled to any extra payment or compensation, 
in respect of such work, or such omission, or the correction 
thereof. Upon the other hand, such an intention is rather 
indicated, in other contracts, by the express provision that 
the engineer or architect may make alterations in the 
plans and specifications and in the works during their 
construction, and that if, through any such alteration, the 
quantity of work be increased, or diminished, the value of 
such increase or diminution shall be ascertained by the 
engineer or architect, and shall be added to, or deducted 
from, the amount of the contract, as the case may be. 

Where the contract is for a certain price for the work 
shown and defined in certain plans and specifications, 
all work in addition to that shown and defined may be 
properly designated as extra work. The expression extra 
work may not, however, be so properly applicable to work 
which, though greater in quantity than that so shown and 
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defined, is not in addition thereto, but is in substitution 
thereof. It would be incorrect to designate the whole of 
such substituted work, as extra work. If the contract 
provided that all work should be paid for according to 
measure and value, the excess in quantity of the substi- 
tuted work over that for which it was substituted, might, 
perhaps, be designated extra work, if the works were being 
compared as to quantity alone. Tet as the appropriate- 
ness of such an application of the expression extra work, 
would depend upon the possibility of such a comparison 
as to quantity, which, again, would depend upon the two 
works being of the same kind and classification, it is not 
to be too readily assumed that a provision regarding extra 
work, must necessarily be intended to apply to work which 
is substituted for other work through a modification in the 
contract work. If the work shown and described in the plans 
and specifications, were of a kind wholly different from the 
work substituted for it, there could be no such comparison 
between the works, even in respect of quantity, as would 
permit an accurate application of the designation extra 
work, to the substituted work, or to any portion of it. In 
such a case, the comparison between the original and the 
substituted works, might be as to their value in money, 
but hardly in respect to the works themselves. Though 
the contractor be entitled to be paid the excess, in value, 
of the substituted work, over the value of the work which 
would have been involved in carrying out the original 
design, yet neither the whole of the substituted work, nor 
any part of it, could be properly designated as extra work, 
within the meaning of any provision, in which the distinc- 
tion which exists between extra work and extra payment 
for work, has been observed. 

A power to order variations in the contract work, differs 
from a power to order extra work, in this, that the former 
is to effect the modification of a requirement already 
actually existing by the force of the contract itself, while 
the latter is to bring into actual operation a requirement 
which, under the contract alone, is not actual, but merely 
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potential. The former is to change the contract work, the 
latter is to require the performance of work, other than the 
contract work. 

The distinction may exist in point of time, if not 
otherwise, and yet may be very important. Take, for 
example, a case where a defect or weakness develops in 
the contract work, or in the foundation upon which it rests, 
and increased dimensions in the parts of the work become 
necessary to enable the whole work to be completed 
according to the requirement of the contract. If in such 
a case, the obligation as to extra work be that it be com- 
pleted in a reasonable time, and the contractor claims 
that the requirement of such extra dimensions of parts 
of the contract work was, in effect, the ordering of extra 
work so intermixed with the contract work that the latter 
could not be completed until the former was also com- 
pleted, and that therefore he was released from his obliga- 
tion to complete the contract work by the specified date, 
and was only obliged to complete the whole work within a 
reasonable time, the engineer or architect might be very 
much disposed to hold that the increased dimensions in 
the contract work were not extra work within the meaning 
of the contract. 

Indeed, a practical difficulty would often be found to 
attend the application of the provisions regarding the 
ordering extra work to modifications in the contract work, 
even though such modifications should involve an increase 
in the quantity of that work. Take, for example, the very 
common case where a contract provides that the contractor 
shall not be entitled to be paid for any extra work not 
ordered in writing by the engineer or architect, and also 
that the engineer or architect shall have the power, during 
the prosecution of the work, to make alterations in the 
plans and specifications, and in the works, and that any 
increase or diminution in the quantity of work, involved in 
any such alteration, shall be ascertained by his certificate, 
and shall be added to, or deducted from, the amount of the 
contract, as the case may be. How, under such a contract, 
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could the engineer or architect order as extra work a 
masonry wall which, under his power to make changes 
in the plans and specification, and in the works, he was 
substituting for a wall of brickwork ? 

If the wall of masonry were ordered as extra work, the 
contractor would be entitled to have it certified for, and 
to be paid for it, as extra work, whereas what should be 
certified for, and what he should be paid for, would be 
merely the difference in the value of the wall of masonry 
and of the wall of brickwork. It must be obvious that there 
is a radical distinction between a substitution of one work 
for another, in the fulfilment of the obligation as to the 
contract work, and the ordering of work which is not in 
substitution for anything else, but is a wholly new require- 
ment, not under the contract itself, but under the exercise 
of the option which the contract provides for. Even a 
power to dispense with work, coupled with a power to 
order extra work, is to be distinguished from a power 
to vary the design by the substitution of one work for 
another. 8 

Where the contractor's obligation is, to complete the 
work fit for a certain purpose, the bulk sum contract price 
is usually made the consideration for the fulfilment of that 
obligation, being stipulated to be paid for the completion 
of the work according to the true intent and meaning of 
the contract. Where, however, the provision is made that 
the price specified for the entire work is to be subject to 
additions or deductions according as any alterations which 
the engineer or architect may make in the plans or specifica- 
tion, may increase or diminish the work to be performed, 
a question may arise as to whether any work which is 
essential to a completion of the work fit for the specified 
use, according to the contractor's undertaking, but not 
shown by the plans or specification to be required, is, 
when ordered, to be considered as involving such altera- 
tion or addition in, or to, the plans or specification as to 
entitle the contractor to an increase in the contract price. 

8 See the case of Rex v. Peto (1826), 1 Y. & J. 37. 



EXTRAS. 283 

Such work is within the contractor's undertaking. But 
that is quite consistent with it being within the provision 
for an amendment in the contract price for such under- 
taking. Though not extra work in the sense of not being 
an essential part of the contract work, such work may be 
extra work in the sense of being in excess of that for which 
the contract price, unamended, was agreed to be paid. 

Where parties enter into a contract, but leave unde- 
fined, and without any defined mode in which it is to be 
ascertained, the price which is to be paid for, or the time 
in which is to be performed, anything that is to be done 
under it, the law is always ready to supply the deficiency 
by deeming the parties to have intended that the price be 
a reasonable price, or that the time be a reasonable time. 
A reasonable price, or a reasonable time, when so implied, 
means a price, or a time which shall be deemed reasonable, 
by a jury. 

To guard against making the verdict of a jury the 
measure of the contractor's compensation for extra work, 
express provision is usually made for the ascertainment, 
by the certificate of the engineer or architect, of the 
amount that shall be payable for extra work. 

It being seldom that the quantity of extra work which 
will be required, is known or defined, when the contract is 
entered into, the provision for payment for extra work 
usually involves a computation according to the measure 
and value of the work performed. The engineer or archi- 
tect's certificate that a stated amount has become due to 
the contractor for extra work, is usually made a condition 
precedent to any obligation of the employer to pay, or to 
the right of the contractor to be paid, for extra work. 

Though, in the contract, be specified a schedule of 
the prices at which the various kinds of work are to be 
respectively valued, yet a classification of the work per- 
formed must be made, in order that the quantity of work 
of each kind may be ascertained, to the end that it may be 
valued at its appropriate price. A provision constituting 
the engineer or architect's certificate that a stated amount 
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has become due to the contractor for work, or for extra 
work, a condition precedent to the right to payment, must, 
unless other provision be made for the necessary classifi- 
cation of the work, give to the engineer or architect the 
power to classify the work so far as is essential to the 
performance of his function of certifying the amount due. 9. 
Such a provision does not, however, give him a discre- 
tion as to whether or not he shall value the work which 
he assigns to any particular class, at the price which the 
parties have, by the contract, fixed for that class. 1 

Where the contract itself, or a schedule incorporated 
therein, specifies prices for the various kinds of work 
which, it is thought, may be required in the execution 
of the contract work, or for extra work, a provision is 
frequently made, to the effect that any work which the 
engineer or architect fehall not deem to come within any 
of the classes of work for which prices have been specified, 
shall be valued and paid for at a price to be fixed by him. 
If the designation of extra work be applied to such work, it 
is in the sense that it is work for which a price, extra the 
specified list of prices, is to be paid. Such work may, or 
may not, be extra work, in the sense of being in excess of 
the work required for the fulfilment of the contract itself. 
The purpose of the provision is to guard against the 
possibility of any work performed being without an ex- 
press stipulation of the parties, fixing a price for it, or 
prescribing a mode in which the price is to be fixed, lest 
an intention that the price should be a reasonable price, 
to be fixed by a jury, should be deemed to be implied. 

Such a provision is frequently accompanied by other 
provisions which confine the scope of its operation to 
narrow limits. Such are provisions in the specification 
of each kind of work, to the effect that all the work of 
that kind, which shall not be deemed, by the engineer 
or architect, to properly come within a certain class, or 

• See the case of Richards y. May (1883), 10 Q. B. D. 400. 
1 See the ease of William* v. Chicago 8. F. & C. Railroad Co (1892), in 
the Supreme Court of Missouri, Division 2, 20 S. W. R. 631. 



EXTRAS. 285 

within one or other of certain classes, shall be included 
in a certain other class. For example, in defining excava- 
tion, the specification may stipulate as to what shall be 
•deemed to be solid rock excavation, and what shall be 
deemed to be loose rock excavation, and then provide that 
all excavation, of whatever kind, or material, or description, 
it may be, which is not, by the engineer or architect, deemed 
to properly come within the definition and classification of 
solid rock excavation, or of loose rock excavation, shall be 
•classed as earth excavation, and shall be valued, certified, 
and paid for, as such. Such provisions are very effective 
in preventing claims based upon alleged right to extra 
payment for the excavation of hard-pan, or of cemented 
gravel, or of indurated clay, or other compacted material, 
by whatsoever name, a contractor, in support of his con- 
tention that it is not earth, may seek to designate that 
which he finds difficult to excavate. 

Where there is no such provision for a residuary 
class, so comprehending within it every possible variety 
of material not deemed to be included in other specified 
•classes, disputes are liable to arise through the contractor's 
contention that work which he has performed had some 
peculiarity attending it, which prevents it being included 
in any of the classes for which a price is specified by the 
•contract, and that he must, therefore, be paid for it a 
reasonable price to be fixed by a jury, or a price to be 
fixed by the engineer or architect, if the contract so pro- 
vide as to extra work, or as to work for which no price is 
specified. 

Where, instead of so providing that a certain class shall 
comprehend all that is not deemed by the engineer or 
architect to properly come within a certain other class, or 
within one or other of certain other classes, the parties 
attempt to specify a distinct class and price for every kind 
of work which it is thought can possibly be required, the 
chances of complication and dispute are rather multiplied 
than guarded against. The contractor, in such a case, 
may contend that the engineer or architect's discretion in 
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classification does not go to the extent of enabling him to 
assign, to one class, work which is not properly within the 
definition of that class. Questions may thus arise as to 
the sense in which the terms were intended when used in 
the contract, in designating the classes. 

In the case of the Mansfield and Sandusky City Railroad 
Company v. Veeder 2 the Court regarded the proof, adduced 
on behalf of the company, that there was no such material 
on the route of their railway as hard-pan in the true sense 
of that term, as tending to show that the parties had used 
the term in some other sense in their contract, since they 
must have used it for some purpose. 

In addition to the provision for a certificate of the 
engineer or architect as a condition precedent to the 
obligation of the employer to pay for extra work, other 
conditions precedent to the same obligation are frequently 
also stipulated, the most common being that there shall be 
no such obligation in respect of any extra work not ordered 
in writing by the engineer or architect. To these two 
conditions, another is frequently added, making the render- 
ing of an account, by the contractor, of his claim in respect 
of any extra work within a stated period of its execution, 
also a condition precedent to any obligation of the employer 
to pay for such work. 

Where parties have stipulated that the engineer or 
architect's written order for the execution of extra work, 
and also that his certificate for payment for extra work, 
shall be conditions precedent to the contractor's right to 
such payment, there may be no difficulty if both, or if 
neither, of these conditions be fulfilled ; but what is to be 
the contractor's right if one be fulfilled and the other not ? 
If the extra work be ordered with all the formality prescribed 
for ordering extra work, but the engineer or architect does 
not certify for it, a reasonable inference is that the con- 
tractor has not complied with the orders in such a manner 
as to entitle him to the certificate. But if it be the condi- 
tion as to the certificate for payment for the extra work, 

* (1848), 17 Ohio, 385. 
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which is fulfilled, and the other, that as to written order 
for its execution, which has not been fulfilled, what is to be 
the contractor's right ? 

The engineer or architect appointed by the employer to 
direct the contractor in the execution of the work, does not 
act as an arbitrator in the performance of that function, but 
as the agent of the employer. 8 It is true that he may have 
to interpret the contract, and the plans and specification, in 
order to ascertain the limits of the discretion committed to 
him, as to what he may call upon the contractor to do in 
the fulfilment of his undertaking as to the contract work ; 
but in doing so he is not divested of his character of agent 
of the employer ; and the contractor must protect his own 
interest, since he cannot hold the employer responsible for 
what his agent does in excess of his authority. It is usually 
for the purpose of directing the contractor as to the work to 
be performed that, under the provisions of the contract, the 
engineer or architect is to be appointed. The undertaking 
of the employer to make such appointment, is involved in 
his reservation of the right to have the work that is to be 
performed more particularly defined by an engineer or 
architect to be appointed by him. 

It is in the exercise of a power reserved to the employer, 
or to the engineer or architect acting with his authority, 
that a requirement is made for the execution of extra work. 
That function is that of completing the definition of the 
contractor's undertaking. The function of determining 
the amount which is to be paid for extra work, is that of 
completing the definition of the employer's undertaking. 
In the exercise of the function of requiring the performance 
of extra work, it is quite proper that the wishes of the 
employer, so far as they are consistent with the provisions 
of the contract, should be given effect to. In the exercise 
of the function of certifying for payment, the employer's 
views or wishes should not influence the engineer or archi- 
tect, lest the contractor be enabled to charge that a proper 

• See the case of The Great Northern Railway Company v. Harrison, 13 
C. B. 576. 
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certificate has been withheld from him by the engineer or 
architect acting in collusion with the employer, and by his 
procurement. 4 

Where, as is usually the case, the engineer or architect 
has no authority to act upon behalf of the employer, except 
under the contract, any directions which he may give for 
the execution of work, must be regarded as given under the 
contract, and therefore as being for work that is required, 
either in the performance of the contract work, or as extra 
work under the contract. Such work is performed upon 
the request of the agent whom the employer appoints to 
give directions for the performance of work. Such direc- 
tions, however mandatory in form they may be, involve a 
request for the performance of the work in obedience to 
them, and since the act of the agent, within the scope of 
his agency, is the act of the principal, the request of the 
engineer or architect for the performance of work is the 
request of the employer, unless it be beyond the scope of 
his agency. How is his agency limited, and what notice 
of such limitation is the contractor to be deemed to have ? 
Any limitation to an agency established by the contract 
must be sought for in the contract; as must also any 
notice of such limitation. If the contract expressly or 
impliedly establish such limitation, it is also notice thereof 
to the contractor. But where the contract expressly pro- 
vides that the engineer or architect is to be the sole judge 
of its interpretation and meaning, is not he constituted the 
judge of the scope of his own agency under the contract, 
and does not any order given by him as in the exercise of 
his agency, involve his determination that it is not in excess 
of his authority ? With the assertion of authority of the 
engineer or architect as the agent of the employer so 
manifested or involved in an order which he gives to the 
contractor for the performance of work, the fact of work 
being performed in compliance with such order, deprives 
the performance of the work of the character of a merely 

4 See the case of Batterbury v. Vy$e (1863), 2 H. & N. 2, Hurlston and 
Coltman's Exchequer Reports, p. 42. 
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voluntary act of the contractor, and any question with 
regard to the right to payment for it, must turn upon some 
other point than that of the performance of such work being 
in nowise under the contract, but being a purely voluntary 
act of the contractor. Though the stipulation of the 
contract may purport to exempt the employer from any 
obligation to pay for such work, as extra work, unless the 
requirement for it be, by order in writing, or attended with 
some other prescribed formality, yet the execution of the 
work ordered by the engineer or architect, whose orders and 
directions the contract obliges the contractor to comply with, 
cannot be deemed to be such a purely voluntary act upon 
his part as to be incapable of supporting a right to be paid 
for such work, if the tribunal constituted by the parties to per- 
form the function of determining such right, determine that 
the right exists. 5 In other words, the fact of the work having 
been performed in obedience to the orders of the engineer 
or architect, given, in such a manner, or under such circum- 
stances, that the contractor was not in a position to know 
that they were in excess of the engineer or architect's 
authority, and hence that he was free to refuse to comply 
with them, excludes all question as to the performance of 
the work having been a purely voluntary act of the con- 
tractor. The question left open for consideration, is, as to 
whether the work was contract work, or extra work under the 
•contract. A requirement for it, indicating that it was not 
to be regarded as the latter, would tend to show that it was 
exacted as being determined to be the former. 

In the case of Russell v. Viscount Sa Da Bandeiraf 
Erie, G.J., in delivering his judgment, said that he felt 
bound to give effect to the terms of the contract, and to 
hold that the extras and additions supplied, not under 
written orders, during the performance of the work, formed 
part of the contract for the construction of the ship. 

Usually, it is not by express stipulation, but only 

5 See the case of Goodyear y. The Mayor of Weymouth (1865), 35 
li. J. N. S. 149. 

• (1862), 13 0. B. N. 8. 149. 
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through inference, that the power of the engineer or 
architect to require the performance of extra work must 
be exercised in a certain manner in order to impose upon 
the contractor the obligation of complying with such 
requirement. The expressed limitation usually is merely 
as to the contractor's right to payment for extra work. 

A complication arises from the fact that, when viewed 
separately, the obligation of the contractor to perform 
extra work, and his right to be paid for it, do not appear 
to be dependent upon the same question. The contractor's 
obligation to obey all directions of the engineer or archi- 
tect, being merely subject to the qualification that a 
direction for extra work must be given in writing before 
he is obliged to obey it, the discrimination, prior to the 
execution of the work, and decisive as to the contractor's 
obligation to perform it, is as between contract work and 
extra work. But under the provision that the contractor 
shall not be entitled to be paid for any extra work not 
ordered in writing, the discrimination appears to be between 
extra work, the requirement for which was duly made, and 
extra work for which no sufficient requirement was made, 
that is, between work which the contractor was bound to 
perform, and work which he was not bound to perform ; 
the fact being in danger of being lost sight of, that the 
engineer or architect's order for work, not made with the 
formality to entitle the contractor to payment as for extra 
work, may be regarded, as involving his determination that 
such work is within the contractor's undertaking in respect 
of the contract work, rather than as an attempt, upon his 
part, to exceed his authority by ordering the execution of 
extra work in a manner in which he had no power, either 
to bind his employer, or to impose an obligation upon the 
contractor. 

Two distinct inferences may have to be considered as 
arising from the stipulation that the contractor shall not 
be entitled to be paid for any extra work not ordered by 
the engineer or architect in writing. One is, as to a 
limitation of the authority given to the engineer or 
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architect by the employer, to request, upon his behalf, the 
performance of work by the contractor. The other is, 
as to a limitation of the obligation of the contractor to 
obey the directions of the engineer or architect in the 
performance of the work. Is the limitation of the con- 
tractor's obligation because of the limitation of the 
engineer or architect's agency ; or is it because it cannot 
be deemed to have been the intention of the parties that 
he should be obliged to perform work under circumstances, 
under which, it was expressly agreed, that he should not 
be entitled to be paid for it ? Without a limitation of the 
authority of the engineer or architect to request, upon 
behalf of the employer, the performance of work by the 
contractor, a promise of the employer, to pay for the work, 
might be implied from a verbal request for its execution, 
followed by the performance of the work in pursuance of 
such request. But as an express negative of the right 
which would arise under such implication, is the purport 
of the provision of the contract, that the contractor is not 
to be entitled to be paid for any extra work not ordered by 
the engineer or architect in writing, such express provision 
must operate to prevent such implication. 

Any order, by which the engineer or architect directs 
the contractor to perform work, but which is given in a 
manner which excludes a right to payment for it as extra 
work, must be deemed to be for work which the engineer 
or architect has a power to exact, as essential to the per- 
formance of that which the contractor is obliged to perform 
without it being paid for as extra work. If the manner in 
which the direction is given, indicates that the engineer or 
architect is not ordering the work, as extra work, a proper 
inference is that he is exacting it, as essential to the per- 
formance of the contract work. The occasion has then 
arisen for the contractor, if he be of the opinion that he 
cannot properly be required to perform such work in the 
fulfilment of his contract undertaking as to the contract 
work, to stand upon his right, and to refuse to perform 
such work, until it be ordered with the formalities, the 
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observance of which the contract purports to constitute 
a condition precedent to his right to payment for it, as 
extra work. 

But in order to so stand upon his right, the contractor 
must be in a position to know that the work in question, is 
not work which he can be obliged to perform, as essential 
to the fulfilment of his undertaking in respect of the 
contract work, and therefore without it being ordered as 
extra work. One ground upon which he would not be 
obliged to perform the work until it should be so ordered, 
might be that the work in question, was not essential to 
the completion of the contract work. But that would, at 
that stage, be a question for the determination of the 
engineer or architect, whose determination of it, might be 
deemed to be involved in his manner of ordering the work. 

The solution of the difficulty of the contractor's position, 
and which makes his ability to stand upon his right, con- 
sistent with the engineer or architect's power to determine 
as to the work, is that though the engineer or architect's 
determination as to what work must be performed in order 
that the contract work shall be completed to his satis- 
faction and approval, must prevail if the contract is to be 
fulfilled, yet such determination may, itself, cause a right 
to accrue to the contractor, to elect to treat the contract as 
rescinded. 

It therefore appears that any right which the con- 
tractor may have, to refuse to comply with the orders of 
the engineer or architect for the execution of work, is not 
a right to say what he shall, or shall not, be obliged to do 
in order to fulfil his part of the contract, but is merely a 
right to refuse to continue to make any attempt to fulfil 
the contract, at all, upon such fulfilment being, by the 
engineer or architect's unwarrantable exactions, made to 
involve a burden which he cannot be deemed to have ever 
undertaken. 7 

The intention of the provision, in the contract, that the 
contractor shall obey the directions of the engineer or 

7 See the case of Thorn v. The Mayor of London (1876), 1 App. Oases, 120. 
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architect, in the execution of the work, and that the 
engineer or architect shall be the sole judge of the mean- 
ing of the contract, and of the plans and specification, 
must be to bind the contractor, in fulfilling the contract, 
to obey, without question, the directions of the engineer 
or architect, in the performance of the work. Tet such 
provision for the engineer or architect to be the sole 
interpreter of the contract, and plans, and specification, 
could not be intended to operate to enable him to enforce 
an intention which the parties cannot properly be deemed 
to have entertained, since that would, in effect, be, to 
make a new contract for them. He must correctly in- 
terpret the contract which the parties have entered into, 
and under which, alone, he has his authority, since the 
contract may be devoid of legal operation so far as his 
interpretation of it is erroneous. 8 His decision, as to the 
interpretation of the contract, for the purpose of effecting 
the performance of the work, must prevail. But if, under 
an incorrect interpretation, he insists that the contractor's 
undertaking cannot be fulfilled without the performance 
of that which is not, and never was, within such under- 
taking, and the contractor assumes to elect to treat the 
contract as rescinded, it may devolve upon the Court 
to determine as to whether such determination of the 
engineer or architect, in view of the contractor's having 
no alternative but to comply with it if the contract was to 
be fulfilled, justified the contractor in electing that the 
contract should not be fulfilled, but should be regarded as 
being rescinded. Upon the Court determining that the 
contractor was justified in so electing, it might devolve 
upon it or upon a jury under its direction, to deter- 
mine the amount which he should be entitled to recover 
in compensation for the work which he had already 
performed. 

* See the remarks of Brett, J., in the case of Latoton r. The Wallasey 
Local Board (1883), 48 L. Times Reports, N. 8. 507 ; also the case of Peier$ 
v. The Quebec Harbour Commissioner^ in the Supreme Court of Canada, 
CasfteU's " Digest." 
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The courts have frequently held that when work, which 
is extra work, is ordered without the formality which the 
contract makes a condition precedent to the contractor's 
right to payment for extra work, it is for the contractor to 
stand upon his right, and to refuse to perform such work 
until such formality be complied with. 

The question arising upon such a refusal upon the part 
of a contractor, has been regarded as a proper subject of 
a reference to the engineer or architect, as the arbitrator 
between the parties under the arbitration clauses of the 
contract. 9 The fact of the engineer or architect having 
already made up his mind, so far as indicated by a letter 
which he had written, stating that there never was any 
intention that the work should be otherwise than as he was 
insisting upon it being done, such letter not being regarded 
as amounting to an intimation that the contractor would 
not be patiently listened to, and receive an honest decision, 
has been deemed to not disqualify the engineer or architect 
from acting as an arbitrator in the reference. 

But in such reference, the engineer or architect has no 
power to make a determination which is clearly contrary 
to the stipulations which the parties have, themselves, made 
in the contract, in definition of the manner in which the 
work is to be performed, or of the materials to be used in 
it. Indeed, it has been held that an employer erred when 
he proposed that the question arising upon the contractor 
insisting upon his right to use a different material from 
that specified in the contract, should be referred to the 
engineer or architect as an arbitrator under the arbitration 
clauses of the contract; the Court intimating that if he 
should determine the question in the affirmative, his 
decision would be set aside altogether. 1 It was said that 
the proper course for the employer to have pursued, would 
have been to have applied for a process of the Court, to 

* See the case of Jackson y. The Barry RaUway Company (1892), 9L.T. 
Reports, p. 90. 

1 See the case of The Parochial Board of Greenock v. CoghiU (1878), Court 
of Sessions Cases, 4th series, vol. v. p. 722. 
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restrain the contractor from using any other material than 
what the contract called for. 

A determination of the engineer or architect, as to 
what work the contractor must perform without it being 
ordered as extra work, or as to whether he must perform 
certain work upon it being ordered as extra work, or as to 
the manner in which the work is to be performed, whether 
such determination be regarded as his award as an arbi- 
trator, or merely as his determination, made in the exercise 
of the function committed to him, of giving directions which 
the contractor has undertaken to comply with, in the 
execution of the work, such determination is only in 
definition of the contractor's undertaking in respect of the 
performance of the work, but does not operate in definition 
of the employer's undertaking as to payment. It is the 
engineer or architect's certificate for payment, that operates 
in definition of such undertaking of the employer, where 
such undertaking is, to pay the amount which the engineer 
or architect shall certify to have become due to the con- 
tractor, in payment for the work. 

If the engineer or architect should prevent the con- 
tractor from proceeding with the work, by refusing, or 
neglecting, to give the necessary plans or directions, the 
contractor would have the right to elect to abandon the 
further prosecution of the contract, 2 and to claim com- 
pensation, as upon a quantum meruit, for the work already 
performed. 3 He might have the same right if the engineer 
or architect should prevent him from carrying out the 
contract, by giving only directions which would involve a 
departure from the contract. Such departure might be 
involved in the requirement of extra work, accompanied 
with a refusal to make such requirement in a manner 
which would enable such work to be deemed to be extra 
work, under the provisions of the contract, in respect of 
the contractor's right to be paid for extra work. The 

* See the case of RoberU v. The Bury Commissioners, L. B. 5 G. P. 310. 
See also the case of Kingdon v. Cox (1848), 5 G. B. 522. 

* See the oase of FlanM v. Colburn (1831), 8 Bing. 14. 
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contrac tor's attempt to stand upon bis rights, would usually 
only be successful in bis exercise of the right of election to 
abandon, altogether, the further prosecution of the work, 
since he could not proceed with the work without directions, 
and yet his compliance with the directions given, would 
involve that he ceased to stand upon his right. Such a 
position is not infrequently avoided, by the contractor 
consenting to prosecute the work, trusting that the engineer 
or architect may take a different view when he comes to 
make his certificate for payment, and that, in any event, 
he will not permit his own non-observance of a formality, 
to prevent him from making a just certificate, more 
especially in view of the contractor having requested him 
to observe the prescribed formality when requiring the work 
to be executed. 

Where the parties agree, that a right, or an obligation, 
of one towards the other, shall only arise upon the 
certificate of a certain person, or of a certain officer, and 
shall be as ascertained by that certificate, they obviously 
must intend that person or officer to be the tribunal to 
inquire into the fulfilment of all other conditions upon 
which the right of any party to have such certificate 
issued shall depend. The fact of their constituting the 
engineer or architect's certificate for payment, the sole 
foundation upon which a right to payment can be based, 
as well as the measure of that right, indicates the inten- 
tion that no other tribunal should have the power to bring 
into existence, or to measure, that right. It would, there- 
fore, be idle for any other tribunal to usurp the functions 
which the parties intended to be exercised by the engineer 
or architect, of inquiring into the fulfilment of anything 
that should govern him in making his certificate. Except, 
therefore, upon an application to avoid it upon the ground 
that it was not made in good faith, a court may well regard 
the engineer or architect's certificate for payment, as con- 
clusive, as to the fulfilment of everything that should 
be a condition precedent to the right of the contractor to 
have it issued, and may well refuse to inquire into, or to 



EXTRAS. 297 

determine, as to that which the engineer or architect 
must be deemed to have inquired into and decided, in the 
exercise of his function of certifying. 

Although it might, at first sight, appear that a stipula- 
tion that the contractor should not be entitled to be paid 
for any extra work not ordered, in writing, by the engineer 
or architect, would have exactly the same effect as a 
provision that the engineer or architect should only have 
power to require, by his order in writing, the execution of 
extra work, yet it may be necessary to observe a distinction. 

If there be no express limitation of the power of the 
engineer or architect to order work to be executed, though 
it be expressly provided that the contractor shall not be 
entitled to be paid for any extra work not ordered by the 
engineer or architect in writing, or that the employer shall 
not be obliged to pay for any extra work unless so ordered, 
it may be that all the lawful consequences, other than 
the right to payment, attend the contractor's execution of 
extra work in compliance with a verbal direction of the 
engineer or architect. In the case of Russell v. Viscount 
Sa Da Bandeira* although the contractor did not recover 
payment for certain extra work which he executed in 
compliance with orders which were not given him in 
writing as the contract required with respect to any extra 
work that was to be paid for, yet the requirement of such 
work, and his execution of it, were held to have caused a 
delay in his completion of the ship, and so, upon the 
principle laid down in the case of Holme v. Guppy, 5 it was 
held that the penalties prescribed for non-completion by 
the day fixed by the contract, could not be enforced against 
him. 

Indeed, it would be carrying inference very far, to hold 
that because there iB a stipulation that the contractor 
shall not be entitled to be paid for extra work unless it be 
ordered in writing by the engineer or architect, there is 
not only an implied limitation of the engineer or architect's 
powers in requiring the execution of extra work, but that 

* (1862), 13 C. B. 149. 5 (1838), 3 M. & W. 387. 
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the contractor is bound, at the peril of forfeiting all possible 
right to payment for work required of him in excess of 
it, to take notice of such limitation. There very frequently 
are other provisions in the contract, which appear opposed 
to such implication, as well as to any implication that it 
was intended that the contractor should even have the 
right to refuse to obey any orders of the engineer or 
architect which, though not being in writing, appeared to 
him to involve the execution of extra work. 

The provisions of the contract, requiring the contractor 
to comply with the directions of the engineer or architect, 
in the execution of the work, are usually expressed abso- 
lutely. Such a provision may, no doubt, be capable of 
being interpreted to only apply to the contract work, and 
not to involve an authority to order the execution of extra 
work, except in writing, or with some other particular 
formality. But to enable the contractor to know whether 
an order for work, should be in writing, or not, he must 
know what is the true meaning and interpretation of the 
contract, so as to determine whether the order is merely 
for contract work, or involves extra work. If the contract 
provide that the engineer or architect is to be the sole 
judge of its meaning and interpretation, the intention must 
be that the contractor shall not stand upon his own inter- 
pretation of the contract, but shall be bound to accept that 
of the engineer or architect. 

In the case of Richards v. May* the contract contained 
no general arbitration clause constituting the surveyor the 
arbitrator in disputes, yet the provision that all extras 
or additions, payment for which the contractor should 
become entitled to, under the contract, and all deductions 
which the proprietor should become entitled to, should be 
respectively paid for, or allowed, at the price which should 
be fixed by the surveyor, was held to involve, by necessary 
implication, that he should determine what were extras. 
His certificate was held to be exclusive in such determina- 
tion. It was pointed out that if the surveyor was not to 

• (1883), L. B. 10 Q. B. D. 400. 
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determine what were extras, the only mode in which such 
determination could be arrived at, would be by the verdict 
of a jury, which was regarded as so cumbrous a mode that 
the parties were not deemed to have intended it. 

A provision, in a contract, that the consulting engineer, 
for the time being, should have power to make such 
additions to, or deductions from, the work, as he might 
think proper, and to make such alterations and deviations 
as he might judge expedient during the progress of the 
works, and that the value of such additions, deductions, 
alterations, or deviations should be ascertained, and added 
to, or deducted from, the amount of the contract price, as 
the case should require, was, in the case of Westwood v. 
The Secretary of State for India, 1 held to constitute such 
ascertainment a condition precedent to the contractor's 
right of action for the value of additional work. Cromp- 
ton, J., said that he thought it was not intended that the 
ascertainment of the amount should go to a jury. 

Indeed, so commonly do the functions of a jury, in 
dealing with any case which is submitted to it in a court 
of law, extend to fixing the amount that is to be recovered, 
it would be almost impossible to regard parties, who have 
stipulated that the amount which should be payable to 
one of them should be ascertained by the certificate of the 
engineer or architect, as having intended that, for the 
purpose of such ascertainment any question should have 
to be referred to a jury. In such cases, the engineer or 
architect must be deemed to be empowered to do all that 
is necessary to be done, to enable him to make his certifi- 
cate involving such ascertainment. If, therefore, the 
decision of any matter, essential to such ascertainment, be 
not expressly or impliedly otherwise provided for, it must 
be deemed to have been intended that it is within the 
power and functions of the engineer or architect. Of 
course, if for any cause there be an abandonment of the 
intention of the parties, through a rescinding of the con- 
tract, so that such intention becomes no longer operative, 

T (1883), 7 L. T. Reports, N. S. 736. 
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the provisions for the ascertainment, by the certificate of 
the engineer or architect, of values, or of amounts payable, 
or of satisfactory performance of work, also cease to be 
operative, and it may be for a jury to judge of the quality 
of the work performed, and to fix its value. 

The engineer or architect who is to certify for payment 
for extra work, having the power to determine whether 
any work is, or is not, extra work, 8 the question may arise 
as to when he is to so determine, and as to whether he 
has the power to review, and amend, a determination once 
made by him. No doubt, parties, in stipulating for orders 
in writing for the execution of the extra work, as a con- 
dition precedent to the contractor's right to be paid for 
such work, are to be deemed to mean such written orders 
given before the execution of the work. 9 But a power to 
alter the plans and specification, or the works during their 
prosecution, necessarily involves the possibility that work 
which was an essential part of the contract work under the 
original design, may, upon an amendment of that design, 
cease to be any part of the contract work. If an increase 
of work, due to a modification of the contract work, is to be 
deemed extra work within the meaning of the provisions 
of the contract, regarding extra work, then it is only upon 
the adoption of the final design that a necessity of an 
amendment as to the status of work, as extra work, ceases 
to be possible. It is obvious that this must be so, from the 
fact that a determination of the engineer or architect that 
any particular work is, or that it is not, covered by the 
contract price, when that price is regarded as payable for 
the completion of the work according to one design, in- 
volves no determination that it is, or that it is not, so 
covered, when that price, or it modified, becomes payable 
for a completion, not according to that design, but in 
accordance with another design. A foundation work for 
the wall of a building, not extra work but contract work 

• See the ease of Richards v. May (1888), L. B. 10 Q. B. D. 400. 

• See the cose of Lamprell v. The Guardian* of the Poor of the Bellerieay 
Union (1849), 8 Exch. 283. 
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when ordered and laid down, may become extra work if the 
engineer or architect, in the exercise of a power under the 
contract, should alter the plans or specification so that 
the wall for which the foundation work was intended, has 
to be erected in another position. It is the wall and its 
foundation, in the new position, that is contract work, if 
the contractor's undertaking be to erect and complete the 
building in conformity with such plans and specifications 
as may, from time to time, be furnished by the engineer 
or architect. Would the engineer or architect be unable 
to certify for payment for the foundation work in the 
abandoned position, merely because he had not ordered it 
in writing ? When the work was ordered and performed, 
it was regarded, neither by him, nor by the contractor, as 
other than contract work, and so it could not then be 
ordered as extra work. 

The point whether, the engineer or architect having 
certified that a certain amount was due to the contractor, 
which amount included the price of extra work, it was 
competent for the employer, upon the ground that no 
written order had been given for the execution of such 
extra work, to refuse to pay the amount so certified for, 
was raised in the case of Goodyear v. The Mayor of Wey- 
mouth, 1 and in the case of Laidlaw v. The Hastings Pier 
Company, 2 and in both instances decided in the negative. 
In the latter case, Coleridge, G.J., thought that the certifi- 
cate, itself, as such, was conclusive, without any aid from 
the arbitration provision contained in the contract. In 
the former case, the contract provided that the architect's 
decision as to the meaning of the specification or contract, 
and as to the nature, quality, or quantity of the work 
executed, or to be executed, or as to the value of extras or 
additions, should be final ; the Court regarded the certifi- 
cate for payment, as in the nature of an award, binding 
upon the parties. 

1 (1865), 35 L. J. C. P. 12. 

* (1874), reported in Jenkins and Raymond's " Architect's Legal Hand- 
book," 3rd Edit., p. 288. 
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Where the parties agree that the work shall be com- 
pleted to the engineer or architect's satisfaction and 
approval, and that the contractor shall only be entitled to 
be paid the amount which the engineer or architect shall 
certify to be due to him, they constitute the engineer or 
architect the sole tribunal for deciding as to the com- 
pletion of the work, and as to the amount earned by the 
contractor. It must be that tribunal, which they intend 
shall inquire into the fulfilment of all conditions, upon 
which the right of the contractor to receive the certificate, 
shall depend. Such certificate made in good faith, and 
within the jurisdiction of the tribunal, must be taken as 
conclusively establishing that everything essential to the 
right of the contractor to have it issued, was fulfilled. 

A question of some difficulty may arise in the case 
where the engineer, or architect, of a municipal body pro- 
tected by statute from liability except by contract under 
its corporate seal, has certified for payment for extra work 
not ordered with the formality which the contract provides 
shall be a condition precedent to the contractor's right to 
payment for extra work. It may be urged upon behalf of 
the corporation that as the contract under its corporate 
seal expressly excludes any liability for extra work not 
ordered with such formality, its statutory protection must 
extend to all extra work not so ordered. It may, however, 
be urged, upon behalf of the contractor, that the corpora- 
tion having, by contract under its corporate seal, secured a 
power for its engineer or architect to require the perform- 
ance of extra work, and to determine its liability for such 
work, his certificate, involving such determination, is under 
the authority of the contract under the corporate seal, and 
must be effective as the decision of the tribunal agreed 
upon by the parties, to the exclusion of all other modes of 
decision. 

Where the contract under the corporate seal of a body 
so protected by statute, provides for the execution of a 
work according to certain plans and specifications, and 
expressly stipulates that, without the written order of the 
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engineer or architect, the contractor shall be deemed to 
have no authority for any alteration, addition, or omission 
to, or in, the work, it might be well argued that as the 
corporation could not be bound to pay, except under a con- 
tract under its corporate seal, it could not be bound to 
pay for a work which, not only was not in accordance with 
such a contract, but was such as was within the express, 
stipulation, of such contract, negativing any request or 
authority for its performance. 

In the case of Lamprell v. The Guardians of the Poor of 
the Bellericay Union 8 it was held that the architect's certi- 
ficates, letters, and final valuation could not be regarded 
as a fulfilment of the condition precedent stipulated in the 
contract, which provided for alterations, additions, or 
omissions to, and in, the work, to be authorized by instruc- 
tions of certain architects in writing, but stipulated that 
the contractor should not be considered as having authority 
for the same, without such written instructions. 

Perhaps where the parties, instead of providing that 
the contractor shall have no authority to perform extra 
work, or to make deviation from the contract work, without 
written orders of the engineer or architect, stipulate that 
the contractor shall be deemed to have no such authority 
without such orders, they render the certificate of the 
engineer or architect for payment for work not so ordered, 
more open to review by a court, because, in order to 
support it, it would be essential to deem the contractor to 
have an authority which the contract expressly stipulates 
he shall be deemed not to have had. 

In considering a certificate for payment, as having the 
effect of an award, the distinction which exists between a 
progress certificate, and a final certificate, is not to be 
lost sight of. Giving, to either certificate, the effect of an 
award, as conclusively establishing that all things which 
were conditions precedent to the contractor's right to have 
it issued, had been fulfilled, a wide distinction still exists. 
The function of the progress certificate is to ascertain what 

» (1849), 8 Exch. 28a 
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portion of the whole amount, which he is to receive for th& 
entire work, the contractor has already become entitled to 
be paid under the provisions of the contract providing for 
such payments. 4 It is upon account of that whole amount, 
that the payment, under a progress certificate, is made, 
and not upon any particular portion of the work, even 
though the amount to be paid, be regulated according to 
the quantity of work then estimated to be satisfactorily 
performed, so far as it has then progressed. Work which 
is satisfactory when one progress certificate is made, may, 
through the development of defects, or through defective 
further prosecution, be rendered unsatisfactory before the 
next certificate is made. Work which is the basis of one 
progress certificate may, therefore, have to be omitted from 
the next progress certificate, or from the final certificate. 
There is, indeed, no identification of any particular work 
as that for, or upon account of, which, the amount 
certified for, in a progress certificate, is a payment. The 
money paid under a progress certificate, is to be accounted 
for in the final certificate, or in the final settlement. Any 
inaccuracy in a progress certificate, has only temporary 
operation, and may be rectified in a subsequent certificate. 
An engineer or architect, in making such a certificate, 
though he may be deemed to have determined that the 
contractor was then entitled to receive the sum certified 
for, as a payment upon account of what should ultimately 
be ascertained to be the whole amount earned, cannot be 
deemed to have carefully considered, and finally determined, 
as to the fulfilment of everything which would be a con- 
dition precedent to his granting a certificate involving his 
final decision thai any particular work was contract work, 
or should be paid for as extra work. 

In the case of the Tharsis Sulphur and Copper Company 
v. McElroy, 5 the architect had included in his progress 

4 See the case of Lamprell v. The Guardians of the Poor of the BeUerieay 
Union (1849), 3 Exch. 283 ; also the case of Tharsis Sulphur and Copper 
Company v. MoElroy (1878), 8 App. Cas. 324. 

* In the House of Lords, 3 App. Gas. 1040. 
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certificates, the extra weight due to the increased thickness 
of girders, for which, upon the contractor's representation 
that without such increase in thickness the girders could 
not be properly cast, and at the request of the contractor, 
he had given permission. Such progress certificates were 
not held to involve a determination establishing the con- 
tractor's right to be paid for such increased thickness or 
weight of girders, as extra work. 

No doubt, in proceedings to avoid the certificate of the 
engineer or architect, upon the ground that it was not made 
in good faith, the more clearly appeared the intention that 
the engineer or architect should have no power or authority 
to require, except by order in writing, the execution of 
extra work, and no jurisdiction to certify for payment for 
extra work that had not been so required, the greater might 
be the difficulty of meeting the charge of bad faith in 
respect of a certificate made in disregard of such provisions 
of the contract. For such a purpose, it might, however, 
in any case, be sufficient that the work certified for was, 
in fact, extra work, that it had been executed by the con- 
tractor, in compliance with the direction of the engineer 
or architect, and that some circumstance attended the 
ordering of the work, or subsequently intervened, which 
deprived the contractor of the opportunity of recognizing, 
and standing upon, his right to refuse compliance with the 
direction of the engineer or architect, until it should be 
given in writing, or with any other formality prescribed. 
Lord Blackburn, in the case of the London Guarantee 
Company v. Fearnley,* said that such stipulations as relate 
to things to be done after payment is due, are not, and 
cannot be, conditions precedent. 

In the absence of some circumstance which rendered it 
improper that the stipulations depriving the contractor 
of the right to payment for any extra work not ordered 
with prescribed formalities, should be enforced, the en- 
gineer or architect might run some risk in so certifying 
for payment, in disregard of the stipulations of the contract. 

• (1880), 5 App. Caa. 916. 

x 
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Upon a proceeding instituted to avoid the certificate, upon 
the ground that the engineer or architect had not acted in 
good faith in so certifying, or had exceeded his powers, a 
mere tacit understanding, between the engineer or architect 
and the contractor, that they would waive the necessity of 
written orders for extra work, and that verbal orders 
should have the same effect, might hardly be deemed 
sufficient, if it were the only ground that could be shown 
for disregarding the express stipulations of the contract. 
Without some circumstance being shown, which rendered 
it difficult for the engineer or architect, when ordering the 
execution of the work, to finally determine whether it was 
extra work, or a part of the contract work, or which sub- 
sequently altered the status of the work, so as to render it 
proper that work, deemed to be a part of the contract work 
when ordered, should be regarded as extra work, and 
should be so certified for, the conduct of the engineer or 
architect might not commend itself to the Court. 

As it is only through its operation, in limiting the 
authority of the engineer or architect in the requirement 
of extra work, that the stipulation that no extra work shall 
be paid for unless ordered by him in writing, is divested of 
repugnancy, it may well appear to be beyond the power 
of the engineer or architect to waive that limitation of his 
own authority; that is of the authority which he, as 
agent of the employer, has from his principal. But his 
authority as a certified arbitrator between the parties, 
is a very different matter, and in exercising it, he may 
take into consideration the manner in which he has 
exercised other powers given him under the contract. If 
it could only be, in the event of such powers not being 
exercised in the manner in which they were exercised, that 
effect could be intended to be given to the condition that 
written orders for extra work should be a condition 
precedent to the contractor's right to payment for it, he 
may, in good faith, be bound to refuse to give effect to 
that condition. Any circumstance depriving the con- 
tractor of the knowledge that work ordered was extra 
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■work, and so preventing him from standing upon his 
Tight, and exacting a written order before executing the 
work, might, if brought about by the employer, or by the 
•engineer or architect, render it improper that payment 
for such work should not be certified for. 

In the case of Sharpe v. San Paulo Railway Company, 7 
Sir O. Mellish, in delivering judgment,' while declaring that 
where, under a contract, the proprietor only agrees to pay 
what is certified by an engineer, or found to be due by an 
arbitrator, and there is no agreement to pay otherwise, 
there may be no jurisdiction of courts of law or equity to 
determine what is the amount payable under the contract, 
makes an express exception in the following words: 
" Unless, of course, there has been some conduct on the 
part of the engineer, or of the company, which makes it 
inequitable that the condition should be relied upon." 

In the case of Pauley v. Turnbutt* by the decree of the 
Vice-Chancellor, the contractor recovered, not upon the 
ground of fraud, but of improper and unfair conduct of 
the architect, the balance of the contract price, and also 
for extra work, without a certificate. 

In the case of Kemp v. Rose, 9 also in Chancery, the 
contract constituted the architect the sole arbitrator, as to 
the measurement of extras, or any accounts for extras, and 
as to the allowance of such claims, and all other matters. 
The architect having given an assurance to the employer, 
the defendant, that the cost of the work would not exceed 
a certain amount, the Court, without imputing any 
corruption to the architect, held that a review of his 
decisions, by the Court, was the plaintiff's right, saying 
that it was enough that a circumstance existed which 
tended to produce bias in his mind. An account was 
•decreed to be taken of what was due to the plaintiff for 
the work. 

If the courts recognize that conduct of the employer, 

7 (1872), L. B. 8 Chancery Appeals, 597. 

• (1861), 3 Giff. 70. 

• (1858), 1 Giff. 258. * 
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or of the engineer or architect, may render it inequitable 
that a condition precedent should be enforced, it must 
certainly be right that such a circumstance, arising from 
the manner in which the powers provided in the contract 
have been exercised, should be taken cognizance of by the 
engineer or architect in the exercise of the function of 
certifying for payment, where the parties, by their con- 
tract, have given to him alone, and to the exclusion of a 
court or jury, the power to determine the measure of the 
right to payment. It could not well be that it was 
intended, in such a case, that the engineer or architect 
should first certify without taking into consideration 
such a circumstance, and that he should afterwards, as 
an arbitrator, take cognizance of the circumstance, and 
amend such certificate, or decide that it did not correctly 
ascertain the amount which should be payable. 

In the case of Brunsden v. The Local Board of Staines* 
the contractor claimed payment for extra work which had 
not been ordered in writing, nor had been included in the 
architect's certificate for payment, and it was urged, upon 
his behalf, that he, at least, should have had the benefit of 
a reference to the architect, under the arbitration clauses 
of the contract, and that he was entitled to damages for 
the defendant's refusal to refer. The case of Goodyear v« 
The Mayor of Weymouth, 2 and similar cases, were relied 
upon, as establishing that an engineer or architect's final 
certificate for payment for extra work would operate as an 
award, and would be conclusive, even though the extra 
work certified for, had not been ordered with the prescribed 
formalities. It was held that only nominal damages could 
be recovered, as it could not be assumed that an architect 
would neglect his duty, or give the contractor something 
to which he was not clearly entitled by the contract. It 
is not, from this case, to be inferred that a court would 
regard it as wrong that the. engineer or architect should 
take into consideration any circumstance which rendered it 
improper that effect should be given to a provision, that 

1 (1884), Gababe A Ellis, 272. 
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the contractor should not be entitled to be paid for any 
extra work not ordered by the engineer or architect in 
writing. The proper inference to be drawn from a com- 
parison of this case, with that of Goodyear v. The Mayor of 
Weymouth, 2 is that if, through the engineer or architect, 
effect, in modification of the right to payment, is to be 
given to any circumstance attending the engineer or 
architect's exercise of powers, which he has under the 
contract, the proper place for so doing, is in the prepara- 
tion of the certificate for payment for work. If the engineer 
or architect, in making his certificate, regarded himself as 
precluded from taking cognizance of such a circumstance, 
a court might well set aside, or disregard, his certificate, 
made under so erroneous a view of his jurisdiction. 

In regarding the engineer or architect's certificate for 
payment, as being conclusive between the parties, it may 
be necessary to observe the distinction that exists between 
the decision of a valuator, and the award of an arbitrator. 
An engineer or architect, in certifying for payment, may 
have no power, as against the contractor, to go beyond the 
functions of a valuator, and to exercise those of an arbi- 
trator, unless the contractor submits a question to him for 
determination as an arbitrator. 8 As against the employer, 
however, the engineer or architect may, perhaps, be deemed 
to have, by virtue of his appointment by that employer, 
every question, as it arises, submitted to him for determi- 
nation, in the exercise of all the functions which the con- 
tract provides that he shall exercise, including those of an 
arbitrator. 

In the case of Pashby v. The Mayor of Birmingham* 
although there was a provision in the contract, that any 
disputes or differences should be settled by the architect, 
whose decision should be absolute and final, the Court 
commended counsel, for the employer, for refusing even to 

« (1865), 35 L. J. C. P. 12. 

3 See the ease of Lavoson v. The Wallasey Local Board (1883), 48 L. T. 
Beports, N. S. 507. 

4 (1856), 18 C. B. 2. 
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argue that the certificate of the architect, stating a certain 
sum to be due to the contractors, as the balance due on 
their contract, and a certain other sum to be due to them, 
as the balance for extra work, was conclusive upon the 
contractors with respect to the amount claimed by them, 
or that such certificate operated as an award within the 
conditions of the contract, there having been no com- 
munication between the contractor and the architect, as- 
to the balance due, and the contractors not having been 
asked to agree, nor having, in fact, agreed to refer the 
question of the amount of the final balance to the 
arbitration or decision of the architect, unless such 
agreement could be deemed to be involved in the arbitra- 
tion clause in the contract and conditions. It is to be 
noted, however, in this case that although it was pro- 
vided that the value of alterations, additions, or omis- 
sions in, or to, the work, should be ascertained by the 
architect, there was also provision that no allowance 
should be made to either party for them, unless their 
value should be ascertained at the time the work was 
done, and entered in a book kept for the purpose. The 
provision for such entries in a book, was regarded as 
showing it to be equally unnecessary that the architect's 
certificate of the satisfactory completion of the work, 
should state the amount or balance due for extra work, 
as it was unnecessary that the amount or balance due 
for the contract work, should be so certified. The state- 
ment of the amount or balance due, being, therefore, 
no essential part of the architect's certificate, it might 
be regarded as surplusage, so far as that certificate was 
concerned, and of course could not have effect, apart from 
such certificate, as an award in an arbitration which the 
contractor never requested, nor had notice of. 

A provision in a contract, that all differences and 
disputes shall be referred to the engineer or architect, for 
decision as an arbitrator, is quite as capable of being 
distinguished from an actual submission of a dispute to 
him, as any other agreement is to be distinguished from its 
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fulfilment. Where the employer, not only agrees that all 
differences and disputes shall be referred to the engineer or 
architect whom he shall appoint, but actually appoints the 
engineer or architect who is to act, he may be regarded 
as having advanced one step beyond the contractor, until 
the latter actually joins in submitting, to the engineer or 
architect so appointed, a question for his decision as an 
arbitrator. 

The contractor may, without any other submission than 
that contained in the contract, be deemed to have sub- 
mitted, to the engineer or architect who may be appointed 
by the employer, the ascertainment of the amount which 
the employer shall be obliged to pay to him for the 
performance of the work, or the completion of the defi- 
nition of any other contract undertaking which the con- 
tract, not itself fully defining, provides shall be fixed by 
the engineer or architect. Such determination cannot 
be made, otherwise than as provided in the contract, and 
is essential to the operation of the contract. 

Even though the contractor, in actually joining with 
the employer in submitting to the engineer or architect 
for decision as an arbitrator, a matter in dispute, might 
be regarded as bound by his interpretation of the contract 
for the purpose of such adjudication, he might not be 
deemed to have, by the mere provision in the contract, 
bound himself to abide by any certificate of the engineer 
or architect, made, in the completion of the definition 
of a contract undertaking, under an erroneous interpreta- 
tion of the contract, since to give effect to a wrong inter- 
pretation of a contract in the ascertainment of an under- 
taking of a party under it, would be to bind the parties by 
a contract which they never made. 

In the case of the Mansfield, dtc, Railroad Company v. 
Veeder* the engineer's decision that certain material ex- 
cavated by the contractor, should not be classed and paid 
for as hardpan, was held not to be binding, the Court 
basing the relief granted, upon the ground of the engineer's 

* (1848), 17 Ohio 385. 
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mistake in forming 'a judgment as to the true meaning 
of the parties, in the contract. 

In the case of The East and West India Dock Company 
v. Kirk and Randal? the question of the right to extra 
payment for certain material excavated by the contractors, 
being involved in an inquiry pending before an arbitrator, 
the House of Lords adopted measures to guard against 
the finality of any decision which the arbitrator might 
make under a misapprehension of the effect of the 
contract. 

The case of Williams v. The Chicago, &c. f Railroad Com- 
pany 7 shows that although the engineer's classification of 
material, where it was left to his judgment, was to be 
deemed conclusive in the absence of fraud, yet the parties 
had the right to have their contract construed by the 
courts; and where, under the proper construction of it, 
they had not left the classification of material to him, 
having fixed it themselves in the contract, a classification, 
at variance with the proper construction of the contract, 
was beyond the scope of his power. 

In the case of Lawson v. The Wallasey Local Board? 
although the contract provided for a reference of all disputes 
to the engineer, it was said by Brett, J., that if the engineer 
had assumed to determine the question whether the defen- 
dants should have removed an obstacle so as to enable the 
contractor to fulfil his part of the contract, he would have 
no authority to do so, if it turned upon the construction of 
the contract, but he could determine the liability of the 
defendants, either under the contract, or with reference to 
the contract, assuming that the contract was rightly 
construed. 

In the case of Peters v. The Quebec Harbour Com- 
missioners? which was for an alleged balance of the con- 
tract price, and for extra work, the Supreme Court of 

• (1887), 12 App. Cm. 788. 

7 (1892), In the Supreme Court of Missouri, Division 2, 20 S. W. R. 631. 

• (1883), 48 L. J. Reports, N. 8. 507. 

9 In the Supreme Court of Canada. See Cassell's " Digest." 
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Canada held that the engineer had no right to make any 
deduction from the bulk sum contract price, on account 
of errors in the calculation of the number of yards of 
excavation involved in the undertaking, and that the 
certificate should be corrected in that respect. This 
holding of the Court was not based upon any substitution 
of the decisions of the Court for those of the engineer, 
in matters in which he was deemed to have jurisdiction, 
but upon the ground that the decision of the engineer 
had been arrived at, by his having, in effect, undertaken 
to change the contract, or to decide a matter which, under 
the contract, he had no jurisdiction to deal with. 

If the engineer or architect's determination as to 
whether work is, or is not, extra work, had to be 
finally and irrevocably made, when he gave the order 
requiring the work to be executed, he would, upon the 
order being given, be functus officio in respect of such 
determination, and his subsequent exercise of powers 
given to him by the contract, would require to be con- 
sistent with such determination. But such could not be 
the intention of the parties, if they also stipulated in their 
contract, that the engineer or architect should have the 
power to make changes or alterations in the plans or 
specification, or in the work, during its execution. The 
engineer or architect might desire to make a change in 
the plans and specification, or in the work, which would 
utilize, as a portion of the contract work, work which 
had been previously ordered and executed as extra work. 
Could it be deemed to be the intention that he should have 
no power to do so, or that such work, having been ordered 
as extra work, must be paid for, as such, over and above 
the price of the contract work, notwithstanding that the 
alteration in the design of the work, made such work avail- 
able as a part of that for which the price of the contract 
work, was to be the consideration ? 

Certainly, if the engineer or architect, because he had 
required the contractor to execute certain work, as being 
an essential part of the contract work, was thereby, for 
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ever precluded from determining that it should be paid 
for as extra work, he could not have the power to make 
changes and alterations in the plans and specification, 
or in the work, which would exclude such work altogether 
from the design of the work for which the price stipulated 
for the contract work, was to be the consideration. The 
power to make changes and alterations could not be 
intended to be capable of being so exercised, as to throw 
upon the contractor the additional expense of duplicating 
any portion of the contract work, and yet he remain 
only entitled to have a certificate made for payment of 
the price stipulated for the contract work. Having been 
called upon to perform work which, under the amended 
design, was no part of the contract work, but extra work, 
he would be entitled to have such a certificate made, as 
would enable him to receive payment for it as extra work, 
notwithstanding that, when it was ordered, it had not been 
regarded as extra work, but as a part of the contract 
work. 

The fact of the contract containing provision for powers 
of the engineer or architect, the exercise of which might 
intervene between the date of any work being ordered and 
the date of certificate being made for payment, and which 
might affect the validity or propriety of any determination 
made at the former date, must necessarily involve, either 
that such determination may be open to review and amend* 
ment, or else that the engineer or architect should not 
exercise his powers in a manner inconsistent with such 
determination. It is manifest that he must have the 
power, to hold, in abeyance, or as open to review and 
amendment, any determination involved in his manner of 
requiring the performance of work, until he comes to certify 
for payment, where his certificate for payment, the parties 
have expressly stipulated, is to be the sole instrument for 
the ascertainment of the right which such determination 
would affect. 

The determination as to whether the work be extra 
work or contract work, is for the engineer or architect who 
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is to certify for payment, 1 and not for the contractor. 
Even the engineer or architect may be unable, when 
ordering the work, to finally determine that it is not extra 
work, unless he be in a position to know that, under no 
possible change, which circumstances and developments 
may effect in his views as to what work is essential to 
the completion of the contract work, can other work be 
required to fulfil the purpose for which the work in question 
was, by him, intended, when he ordered it. If the sole 
question were as between work which the contractor was 
bound to perform as extra work formally ordered, and 
work which he was not bound to perform, because it was 
not ordered in a prescribed manner, the determination 
might be made when the work was ordered. But when 
the question is not that, but is as to whether the work 
ordered be extra work at all, or contract work, the deter- 
mination may be incapable of being finally made, until the 
work which shall prove essential to the completion of the 
contract work, is no longer in uncertainty. . Such uncer- 
tainty may continue up to the time that the engineer or 
architect makes his final certificate of the satisfactory 
completion of the entire work, since, at any time prior to 
such certificate, a defect developing in the structure, may 
induce him to come to the conclusion that work which he 
ordered as a part of the contract work is inadequate for 
the purpose intended, and that, in lieu of it, other work 
must be performed to fulfil that purpose. Unless the work, 
which, when ordered, had been deemed to be, not extra 
work, but contract work, could be ' certified for as extra 
work by the engineer or architect when, under his change 
of views, he ordered other work to perform the same 
purpose, the provision of the contract would be operating 
to deprive the contractor of a right to payment for work 
which he had performed in excess of what he had Under- 
taken to perform for the price of the contract work, and 
that, notwithstanding that with regard to such work, it was 
through the conduct of the engineer or architect, that he 

1 See the case of Biehardi v. May (1888), L. B. 10 Q. B. D. 400. 
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was prevented from standing upon his right, to refuse to 
execute it without orders in writing, if he ever had such 
right. 

Where a contractor has brought an action, claiming 
payment for extra work, which had been neither ordered 
by the engineer or architect in writing, nor had been 
certified for payment, and it was stipulated in the contract, 
that the contractor should not be entitled to be paid for 
any extra work performed without having been ordered by 
the engineer or architect in writing, and also that the 
contractor should only be entitled to be paid the amount 
which the engineer or architect should certify to have 
become due to him, the fact of no written order having 
been given for the performance of the work would 
frequently appear to have* been the ground upon which 
the contractor failed to recover. 2 Coupled, however, with 
such ground, it has frequently been held that the certificate, 
-made by the engineer or architect, that a stated amount 
had become due to the contractor, must be regarded as 
final and conclusive as to the contractor's right, and as 
being in the nature of an award. 8 The latter must con- 
stitute the real ground upon which the contractor's failure 
to recover, should be regarded as being based, since the 
measure of his right to payment would be ascertained by 
the engineer or architect's certificate, even though, in such 
certificate, should be included extra work for which no 
written orders had been given. 

That the work was necessary, is frequently urged as a 
reason why the provisions of the contract constituting an 
order in writing for the execution of the work, and a 
certificate for payment for it, conditions » precedent to the 
right to payment, should be capable of being disregarded. 
The important question, in such a case, is, as to whether 
it was for the fulfilment of the contractor's, or of the 

* See the case of Brunsden v. The Local Board of Staines (1884), 1 Oababe 
A Ellis, 272. 

* See the case of Goodyear v. The Mayor of Weymouth (1865), 85 L. J. 
C. P. 12. 
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employer's, undertaking, that such work was necessary. 
If for the former, then such necessity is an argument 
against, rather than in favour of, his right to have the work 
to be deemed to be extra work, or to be paid for as such. 

Where it is necessity, and not the order of the engineer 
or architect, that compels the contractor to perform the 
work, the fact of it appearing inequitable that the condi- 
tions precedent stipulated in the contract as to written 
orders for the work, or as to a certificate for payment, 
should be enforced, is a pretty sure indication that the 
contractor's right to compensation, if he has any such 
right, is not a right to payment for such work, as extra 
work, but a right to be compensated in damages for a 
breach of contract upon the part of the employer, which 
rendered the work necessary. Of such damages, the 
measure may be, the amount expended by the contractor 
in performing the extra work so rendered necessary to 
enable him to fulfil his own undertaking, and to earn the 
price of the contract work. 

Where a contractor binds himself to complete an entire 
work to a certain standard, he undertakes to do everything 
that may prove essential to the accomplishment of that 
end. 4 He takes all the chances of what shall so prove 
essential, except so far as there is an express or implied 
warranty of facts, upon the part of the employer, and 
except as to facts, the continuance of which, is a condition 
express or implied upon which the contract is based. An 
example of the latter may be, where the contractor under- 
takes to paint the house of the employer, and both parties 
are held relieved from the obligations of the contract, upon 
the house being consumed by fire before the completion of 
the work, the contract being held to have been intended to 
be conditional upon the continued existence of the house. 5 

When an unforeseen event occurs, which renders it 
impossible to fulfil the contractor's undertaking to complete 

4 See the case of William* v. Fitimaurice (1858), 8 H. & N. 844. 
* See the case of The Anglo-Egyptian Navigation Company v. Rennie 
(1875), L. B. 10 0. P. 271. 
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the whole work in a prescribed manner, without the per- 
formance of work which it was never supposed would be 
required, the contractor may feel it to be a great hard- 
ship to be called upon to perform work which he never 
contemplated. It may be true that he never contemplated 
performing the particular work so rendered essential to his 
undertaking, but he must take the consequence of having 
entered into that undertaking without protecting himself 
by requiring from the employer a sufficient warranty of 
facts, or by adequate stipulations for relief from his 
engagement, in certain events. 

Not infrequently, the unforeseen event which necessitates 
the performance of work which the contractor never con- 
templated, is the development of a defect in the supporting 
power of the ground, or in the foundation of the structure, 
or in the structure itself. Such defect must be remedied 
if the undertaking of the contractor, to complete the struc- 
ture, is to be fulfilled. The question then is not as to 
whether, in performing that undertaking, he shall, or shall 
not, perform such remedial work, but is as to whether or 
not he be still obliged to fulfil the undertaking of com- 
pleting the structure, that is, of carrying out the contract. 
If the standard to which the whole work is to be completed, 
be the satisfaction and approval of the engineer or archi- 
tect, and the responsibility for the defect rest upon the 
employer, the contractor has the right to be fully informed 
by the engineer or architect, as to the remedial work that 
will be demanded as essential to his approval of the com- 
pletion of the work. Without such information, the con- 
tractor may be unable to properly exercise .a right of 
election, to adhere to, or to abandon, the contract. 

When, through the default of the employer, the right 
to elect to abandon the contract, accrues to the contractor, 
the very reason of that right is, that, through such default, 
the fulfilment of the contractor's undertaking has been 
made to involve the performance of something that would 
not otherwise have been necessary to such fulfilment. 
The contractor's right of election, then, is as to whether 
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he will hold the contract, itself, as still in force, or as 
rescinded. If he elects to regard the contract as still in 
force, he must perform everything that is necessary to 
fulfil his undertaking under it, but he will have a right 
of action, for the damages which he sustains through 
the increased expense which he has to incur in such 
fulfilment. If he elects to hold the contract to be 
rescinded, he has the right to be paid for the work that 
he has already performed, not at a price to be fixed by 
the engineer or architect, but a compensation to be fixed 
by a jury, as upon a quantum meruit, 6 because, upon a 
rescission of the contract, all of its provisions, placing 
the ascertainment of the value of the work, solely in the 
power of the engineer or architect, cease to be operative. 7 

Should the engineer or architect, upon such a right 
of election having accrued to the contractor, promise to 
order, as extra work, the work necessary to remedy the 
defects in respect of which the employer is in default, 
and should he so obtain the contractor's election to 
prosecute the work, the transaction does not rest upon 
the contract alone, but partakes of the nature of a com- 
promise. In such a case, the payment for such work, 
may have to be regarded as a commutation of a right to 
compensation in damages, or of a right to elect to abandon 
the contract, with its attendant right to be compensated, 
as upon a quantum meruit, for the work performed prior 
to the accruing of the right of election. The engineer or 
architect, believing that such a circumstance, or that any 
other conduct upon his part, had prevented the contractor 
from freely exercising his right to elect to abandon the 
contract, might well think that it would be improper that 
he should refuse to certify for payment for extra work, 
merely because of the non-observance of some formality 
prescribed as to the manner of requiring the performance 
of extra work. 

* See the case of Planohi v. CoJbwrn (1831), 8 Bing. 14. 
7 See the ease of Ddaware and Hud$on Canal Co. v. Dubois, in the 
Court of Enron of the State of New York (1885), 15 Wendell, 87. 
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Should, however, the engineer or architect refuse to 
certify for such work, the contractor's claim, if brought 
into a court, should not be for payment for the remedial 
work as extra work, but should be for compensation in 
damages for the breach of contract upon the part of the 
employer, which rendered the remedial work necessary. 
Of such damages, not the contract price for similar work, 
but the expense actually incurred by the contractor, in the 
execution of the remedial work, would be the measure. 
If the contractor should bring his action, as for payment 
for extra work, the Court might well hold that the work 
claimed for, either was, or was not, extra work; that if 
it was not extra work, he, of course, would have no right 
to be paid for it as extra work; that if it was extra 
work, he must show a fulfilment of the conditions prece- 
dent to his right to be paid for extra work, and so could 
not recover without the engineer or architect's certificate, 
where the contract provided that such certificate should 
be a condition precedent to that right. 

But a contractor is under no necessity of showing such 
a certificate when he claims compensation in damages for 
a default of the employer, which rendered the extra work 
essential. His case then is, not that he performed the 
work because it was ordered as extra work, but because he 
could not, otherwise, complete the whole work and so earn 
the contract price for such completion. Moreover, a con- 
tractor, by claiming payment, as for extra work, where he 
should claim compensation in damages, may unnecessarily 
put himself out of court, since the Court, holding the 
engineer or architect to be the only competent tribunal to 
decide questions of the right of the contractor, to payment 
for work, might regard itself as having no jurisdiction for 
such determination. In support of its jurisdiction in an 
action where the claim was for damages, the Court might 
hold that, notwithstanding it was provided in the contract 
that all difference and disputes should be referred to the 
engineer or architect, yet such a claim for damages should 
properly be dealt with in a court, because a default on the 



EXTRAS. 321 

part of the employer, could never have been in the contem- 
plation of the parties, and so it could not be with regard 
to such a dispute or difference, that they intended the arbi- 
tration clauses of the contract, to be operative. The Court 
might regard it as a startling proposition, that after a 
breach of contract by the employer, the contractor should 
still be bound to refer, even the question of his remedy for 
such breach, to the agent or nominee of the employer, and 
should be excluded from bringing his action in a court 
of law. 

The employer is not, however, to be too readily deemed 
to have warranted the stability of the ground, or the prac- 
ticability of the execution of the work, according to the 
plans and specification which he causes to be exhibited for 
the purpose of having the contract entered into, 8 or any 
other fact existing at the time the contract was made. It 
is the contractor, who, by entering into the undertaking 
to execute the work according to the plans and specification 
exhibited, warrants the practicability of so doing, 9 and it is 
for him, in the absence of any express warranty by the 
employer, to inquire into the nature of the ground, and 
into other facts which may affect the burden which he 
undertakes. Where he feels that, with regard to any fact, 
he is not in a position to make investigation to satisfy 
himself, it is for him to appreciate the risk that he runs, 
and either to demand such a price as will compensate him 
for that risk, or to stipulate for extra payment in certain 
events. If the point, upon which he cannot satisfy himself, 
be the sufficient firmness of the ground to support the 
structure, he has only to stipulate that any foundation 
work, which may be found necessary, or which may be 
ordered by the engineer or architect, beyond a certain 
depth, or certain width, or beyond what is shown on a 
certain plan or specification, shall be paid for as extra 
work. Such provisions are possible, and they afford a 

8 Seethe case of Thorn v. The Mayor of London (1876), 1 App. Cas. 120. 
• See the case of Tharsis Sulphur and Copper Company v. McElroy (1878), 
3 App. Cas. 1040. 

Y 
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contractor a means of safeguard. If he fails to exercise 
the prudence of availing himself of such safeguard, he can- 
not make good his position, at the employer's expense, by 
setting up implied warranties which were never intended. 
If a contract which provided for the erection of a structure 
upon a certain lot, or piece, of ground, of great area in 
comparison with the space to be actually occupied by the 
structure, and also provided that the position of the 
structure, upon the land, should be indicated by the engi- 
neer or architect, the contractor would err if he supposed 
that, because the trouble and expense to him of testing 
the supporting power of the ground, over the whole area 
of the land, would be very great, he might rely upon an 
obligation upon the part of the employer being implied, 
that the structure should only be located where the ground 
should prove sufficiently firm to support it without more 
extended foundations than those shown on the plans 
exhibited for the purpose of obtaining tenders. If the 
parties, when entering into the contract, intended that 
such a warranty should exist, they had only to expressly 
so provide. Where they have not done so, they are to be 
deemed, not to have had such intention. As to any fact 
existing when the contract is being entered into, each 
party may investigate for himself, and if one regards it 
as inconvenient, or impossible, for him to do so, he may 
either obtain a warranty from the other party, or guard 
himself by express stipulations in the contract, or he must 
take the consequences if he enters into the contract 
without so doing. 

But as to future events, each party has the right to rely 
upon the performance of the obligations which the other, 
either expressly or impliedly, undertakes. It is always 
implied that one party shall not, through his own default, 
prevent the other party from fulfilling the obligation which 
he has bound him to perform. Where a contractor's work 
is to be performed upon a foundation, or upon a structure, 
which the employer is to cause to be prepared for such 
work, the employer undertakes that such foundation or 
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structure shall be sufficient for the purpose, and shall be 
ready for the contractor's operations by the specified date, 
or within a reasonable time if no date be specified therefor, 
by the contract. Where the employer binds the contractor 
to execute the work in accordance with the plans and 
directions which shall be given him by an engineer or 
architect to be appointed by the employer to superintend 
the work, or stipulates that the contractor shall only be 
entitled to be paid for the work upon the certificate of such 
engineer or architect, the employer undertakes the obliga- 
tion of having a competent engineer or architect appointed 
to perform those functions at the proper time, and that the 
contractor shall not be hindered in his operations, or 
otherwise suffer damage, through any default of the em- 
ployer in the fulfilment of that obligation. Such under- 
taking of the employer is not fulfilled if the engineer or 
architect appointed by him to furnish plans, and specifica- 
tion, and directions, to the contractor, and to superintend 
the work, furnishes erroneous plans or directions. 

When, through an error of the engineer or architect 
in furnishing working plans, or in laying out or directing 
the work, the contractor has been forced to perform un- 
necessary work, such work is not work within the meaning 
of the contract 1 The provisions of the contract regarding 
the contract work, or extra work, may have no applica- 
tion to such work performed through error. For example, 
if the contract should bind the contractor to grade the 
roadbed of a railway, or the bed of a canal, to such heights 
and levels as the engineer of the employer should direct, 
and the engineer should order an excavation to be carried 
down to too great a depth, and after the contractor con- 
formed to such direction, the error should be discovered, 
and the contractor be obliged to replace the material 
excavated in the excess of depth, so as to correct the effect 
of the error, a certificate for payment, as for extra work 
under the contract, might be inappropriate. What the 
contractor should be entitled to, in respect of the error, 

1 Bee the case of MulhoUand v. The Mayor of New York (1889), N. T. 632. 
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would be, to be compensated for the damages which he 
sustained in consequence of the error; such error con- 
stituting a breach of contract upon the part of the em- 
ployer. Of such damages, the cost to the contractor of 
the work executed in error, and in the correction of the 
error, would be the measure. Such cost might be much 
more, or much less, than the price which, under the 
contract, he was to receive from the employer, for similar 
work, either as contract work, or as extra work. 

Where, however, it is not through an error of the 
engineer or architect, but through a change in his view 
as to what he should require in the execution of the 
contract work, that a contractor is called upon to replace 
material which he has excavated, or to go over his work 
again, and excavate to a greater depth, or to otherwise 
incur expenses in dressing work to altered lines or levels, 
it may be a more difficult question to determine whether 
the contractor's right be, to be compensated in damages, 
or to have the engineer or architect certify for payment 
for the additional work which he has been obliged to per- 
form, though such work had not been ordered with the 
formalities prescribed for the requirement of extra work 
Without some expressed or implied provision for a power 
of the engineer or architect to make alterations in the 
design of the work, it might be, that after he had once 
given directions for the execution of work, he should be 
deemed to be without power to give any direction incon- 
sistent with the performance of the work according to the 
direction so given. If the contract provided a power for 
the engineer or architect to make alterations in the plans 
and specification, and in the works during their prosecu- 
tion, and bound the contractor to comply with directions 
as they should, from time to time, be given, the contractor's 
right might be, to have such certificates made, as would 
enable him to be paid for the work, as determined by the 
engineer or architect in view of his amended plans, and 
specification, and design. But if the contract provided 
no such power of the engineer or architect to make 
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alterations or deviations from the plans or specification, or 
design of the work, the contractor's right, upon receiving 
directions to execute, in another form, work which he had 
already performed according to the directions given, might 
properly be either for damages for a default of the em- 
ployer to cause proper directions to be given, in the first 
instance, to enable the work to be executed, or, because of 
such default, a right to abandon the further prosecution 
of the work, and to be compensated, as upon a quantum 
meruit, for the work already executed. 

Where the contract provides that the certificate of the 
engineer or architect, of the satisfactory completion of 
the whole work, shall be a condition precedent to the 
contractor's right to payment, he cannot recover, under 
the contract, without such certificate, 2 unless he can show 
a sufficient reason why the provision for such condition 
has ceased to be operative. If the certificate has not been 
granted, it is for him to allege such facts as he relies upon 
as dispensing with the necessity for it. 8 

Where the employer only agrees to pay the amount 
which the engineer or architect shall certify to be due to 
the contractor, and there is no agreement to pay otherwise, 
the certificate is a condition precedent to the right to 
payment, because it is essential to the ascertainment, as to 
what amount, or that any amount, is payable under the 
contract. Such a certificate may not be so easily dis- 
pensed with as a certificate which is merely required to 
show the satisfactory completion of the work, but which is 
not required to ascertain the amount payable, such ascer- 
tainment being effected by the contract itself. If the 
provision, for the former, should become inoperative, the 
recovery would be, as upon a quantum meruit. But upon 
the provision, for the latter, becoming inoperative, the 
recovery might be of the price fixed by the contract. 

Parties may make unreasonable contracts, but they 
are not to be deemed to have had an intention which is 

* See the case of Morgan v. Birnie (1833). 9 Bing. 672. 

* See the ease of Milner v. Field (1850).. 5 Exch. 829. 
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manifestly unreasonable, unless the contract so indicates, 
to the exclusion of any more reasonable interpretation. 
Nothing could be more unreasonable than that a con- 
tractor should intend to bind himself to perform an un- 
known quantity of extra work, without some intention that 
the time, available to him for such performance, should be 
reasonable. He would, no doubt, expect that notice of a 
requirement of any extra work, would be given him in time 
to enable him to perform it within the time by which he 
was undertaking to complete it. 

Where the contract provides that the power of the 
employer, or of the engineer or architect, to require the 
execution of extra work, or alterations in the contract 
work, may be exercised during the prosecution of the work, 
an intention that the power shall be reasonably exercised 
is not necessarily excluded. Nor is it so, even though the 
provision be, that the power may be exercised, at any time, 
during the prosecution of the work. Under either of such 
express provisions, a power to require the performance of 
extra work, or of alterations in the contract work, would, 
no doubt, continue to be exercisable up to the last moment 
preceding the completion of the work. But the intention 
of the express limitation as to time, might be to show that, 
upon the completion of the work according to directions 
given during his prosecution, the power to order further 
work, or alteration, should cease, notwithstanding that the 
time fixed for the completion of the work had not arrived, 
and also to show that the contractor should have no right 
to insist that any orders for extra work, or alterations, 
should be given him before the commencement of his 
work. Such express provisions are quite consistent with 
an intention that the employer, or the engineer or archi- 
tect, should have the whole period of the prosecution of 
the work, up to the time of its completion, in which to 
exercise the option of requiring the performance of extra 
work, or of alterations in the contract work, but that the 
magnitude of a requirement, must not be unreasonable in 
view of the extent to which a delay in giving the contractor 
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notice of such requirement, may have shortened the time 
available to the contractor for compliance with it. 

It might be quite reasonable that the contractor should 
deem a provision for the engineer or architect to have 
power to extend the time for completion of the entire work, 
as quite sufficient to ensure him against being required to 
perform impossibilities. He, no doubt, would expect that 
notice of a requirement of any extra work would be given 
him in time to enable him to perform it, by the date fixed 
for the completion of the work, or that an extension of 
time for completion should be granted, to make good, at 
least, any undue delay in notifying him of the requirement 
of extra work of such magnitude that it could not be per- 
formed within the specified time. But however reasonable 
or unreasonable the contractor's reliance upon such pro- 
vision may be, it does not entitle him, as of right, to an 
extension of time. The granting or withholding of an 
extension of time, being placed in the discretion of the 
engineer or architect, he cannot be compelled to extend 
the time for completion. 

But as the time available for the performance of work, 
may be increased, as well by an earlier beginning, as by a 
later ending, and as the engineer or architect acts merely 
as the agent of the employer in notifying the contractor of 
the requirement of extra work, the time of which notifica- 
tion, is the beginning of the time available for the per- 
formance of tbe work involved in such requirement, there 
may be an obligation upon the employer to cause any 
orders for extra work to be given to the contractor at such 
time as will, as far as possible, in view of the time fixed 
for completion of the extra work so ordered, afford him a 
reasonable time for its performance. If the engineer or 
architect delays until the date specified for the completion 
of the work, is approaching, and then orders a large quantity 
of extra work, it may be true that he may not be bound to 
grant an extension of time for its completion, but it may 
also be true that the granting of a reasonable extension of 
time, may afford the only means by which the employer 
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may be enabled to justify the delay in making the require- 
ment for the extra work. 

The case of Jones v. St. John's College, Oxford,* may, 
at first sight, appear to be an authority against it being 
implied that the right to order extra work, or alterations 
and additions, in and to, the contract work, is not to be 
unreasonably exercised. The question, however, in that 
case, which was decided upon demurrer, was as to the 
sufficiency of certain pleadings. It was contended, upon 
the part of the contractor, that there was an implied 
condition that the order for alterations and additions 
should not be such that they could not be completed within 
the time. The important point in the case appears to 
be, that as the parties, by stipulating for the clerk of the 
works to have the power to extend the time for completion 
of the entire work, had provided a means by which any 
exercise of the power to require the performance of extra 
work, or of alterations in the contract work, might be 
rendered reasonable, there could be no implication that 
such reasonableness must be effected in another manner, 
either by limitation as to the quantity of work to be 
ordered, in view of the time at which the order should be 
given, or by|limitation as to the time of ordering extra work, 
in view of the quantity of work which it involved. Mellor, 
J., pointed out that the defence was not, that the orders 
were given at such a time as rendered it impossible to 
perform them within the limited time, but that it was that 
orders were given for certain works to be done, contem- 
plated by the contract, and that it was impossible for the 
contractor to do them within the time. While he, in 
common with the rest of the Court, held that the latter, as 
a defence, was no answer to the employer's allegation of a 
right to deduct the penalties for non-completion by the 
specified time, he intimated that he would not say what 
might have been the result had the former been the 
defence set up. 

The contract work may differ from the extra work, or 

4 (1870), L. R. 6 Q. B. 115. 
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from work involved in alterations in the contract work, in 
respect of the right of the contractor, and of the onus 
thrown upon him, of calling upon the engineer or architect 
for directions. The obligation of the contractor, in regard 
to the contract work, being operative from the time of the 
execution of the contract, he is in a position to call upon 
the engineer or architect for directions according as he 
may require them. He may be bound to do so, before the 
engineer or architect, as the agent of the employer, can 
be regarded as in default. He may, if he be bound to 
complete the extra work by the date specified for the 
completion of the contract work, perhaps also call upon 
the engineer or architect, at an early stage of the work, 
for orders for any extra work which he intends to require. 
But would it be necessary for him to do so in order to 
have the right to object to an order for extra work given 
at a late stage of the work ? Is he bound to anticipate the 
exercise of that which the contract makes merely optional 
with the employer, or his agent ? If the option provided 
under the contract, were for the employer to require the 
performance of one or other of two specified works, the 
contractor might well have, the right, and might perhaps 
be bound, before taking steps to execute either, to call 
upon the engineer or architect to elect as to which he 
would require to be executed. But where the contract 
provides for the execution of a certain work, and for a 
power for the employer, or the engineer or architect, to 
have the option to require the performance of other work, 
the contractor may well think that it is not for him to 
anticipate the exercise of that option, but that it is proper 
for him to wait until orders, in its exercise, are communi- 
cated to him under the provisions of the contract. 
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AGCUR ACT of measurement of work, 82 

ACTION for damages instead of for payment for remedial work, 320 
upon building contract*, 261, 262 

AGENCY of the engineer or architect, the qualification stipulated for, 14, 15, 
18, 19, 202 

AGREEMENT for private tribanal in lieu of the courts, 190, 197 
to submit, distinguished from an actual submission, 254, 255, 310 
to waive provisions of original contract, 114 

ALTERATIONS in design of work, provisions for, 54, 58, 280, 314, 315 
work in, 90, 268, 300, 324 

AMENDMENT of certificate, 108, 813 

APPLICATION for leave to revoke authority of arbitrator, 262, 264 

stay of proceedings in action, 262 

APPOINTMENT of the engineer or architect, 11, 24, 41 

APPROVAL of the work, 15, 17, 23, 25, 26, 29, 30, 86, 56, 57, 61, 67, 68, 
225-227 
to be exercised reasonably or merely in good faith, what dependent 
upon, 132 

ARBITRATION as to manner in which the work is to be performed, 234, 
236, 237, 294 
clauses aid the exercise of other powers, 192, 209, 224 

to what differences and disputes applicable, 194, 198 
meaning of the term, 189 
provisions, 27-29, 250 

without award, no defence to action, but may be ground for 
order for stay of proceedings, 196 
right to have the question of payment beyond certificate, submitted to, 

308 
submission of oases by courts to, 255 
under the Roman law, 196 

ARBITRATOR, effect of a determination by, 193 

provision that the engineer or architect shall be the sole, 192 
revocation of authority of, 253, 262 
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ASCERTAINMENT of measure of a contract undertaking, by a jury, 103 

AWARD, 801, 302 
as to penalties, 211 
setting aside, 263 

BALANCE of advantage and disadvantage of committing determinations to 
engineer or architect, 203 

BIAS of engineer or architect, 198, 206, 207, 242, 250, 287 

BONUS for expedition in completion, 136 

BREACH of contract, determination as to, 220, 221, 225, 250 

provision for, 211, 220, 221, 250, 252, 260 

BULK sum contract, 89 

CANCELLATION of the contract, the right arising upon, 124, 125, 164, 249 

CERTIFICATE constituted a condition precedent to whole right of action 
for payment, 118, 130 
a condition precedent to right to payment, yet a day fixed for payment, 

131 
as an award, 92, 102, 109, 210, 216, 296, 301-303, 310 
as a determination of its import, and as an event, 240 
final, 89, 203 

for payment, 54, 69, 81, 82, 89, 91, 97, 203, 208, 209, 210, 212, 216, 295, 

296, 300, 306, 318 
amendment of, 99, 108 
for remedial work, 228, 230 
involving determination as to penalties, 180 
no hearing usually necessary for making, 195 
of completion, 17, 26, 77, 81, 82, 89, 91, 92, 100 
of delay, 179 

of unsatisfactory progress, 141, 143 
progress, 83 

CERTIFICATES stipulated for, 89-91 

CHANCES of what work may be necessary, who takes the, 317 

CLASSIFICATION of functions of engineer or architect, 34 
of the work, 96, 283, 284 

COMMON intention, 6, 268, 269 

COMPENSATION in damages, 80, 82, 215, 317 

COMPLETION of the definition of contract undertaking, 38, 190, 191, 193, 

195, 196, 197 
entire work, 49 

work, the power to determine as to, 178 
at the contractors' expense, 125, 126 
within a reasonable time, 143, 219 

COMPROMISE involved in certificate for remedial work, 230, 289 
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CONCESSION on the part of the contractor, 20 

employer, 22 

CONCLUSIVENESS of the engineer or architect's determinations, 98 

CONDITION precedent to the right to payment, 9, 17, 70, 72, 74, 75, 77, 
80-82, 103, 117, 130, 286 

CONDITIONAL refusal of leave to revoke arbitrator's authority, 264, 265 
CONDITIONS inoperative, 77 

CONSIDERATION for arbitration clauses of oontract, 250 
CONTRACT, a sufficient submission of measure of undertakings under it, 
311 
breach of, not within contemplation of parties, 34 
effect of, 7, 199 
how entered into, 3 
right as to penalties as distinguished from remedial rights arising by 

law, 170, 213 
rights distinct from remedial rights, 95, 104, 137, 170, 213 
work, 267 
bulk sum, 89 
implied, 2, 263, 269 
measure and value, 89 
new, 268-270, 274 
of sale, 76, 77, 271 
CONTRACTS of work and labour, 77, 271 
CONTRACTOR, employment of, 3 
CONTRACTOR'S assent to the provisions of contract, 13 

compliance with directions, 50, 53, 55, 56, 57, 62, 233, 234, 290, 298 
acceptance of an extension of time granted, 145, 172, 228 
right to call upon the engineer or architect for any orders to be 
given for extra work, 828 
to compensation for his tools, plant, and implements seised, 161, 

163 
to refuse compliance with directions of engineer or architect, 51- 

53, 56, 232, 233, 291, 292 
upon the work being taken out of his hands, 162, 163 
contract being cancelled by the employer, 164 
safeguard in case of the work being taken out of his hands, 19 
undertaking, 151, 317 

CORPORATIONS, municipal, 272 
protected by Statute, 115, 272, 802 
trading, 272 

COURTS, effect of determination by, 193 
established by law, 189, 196 

of equity, their jurisdiction in matters of aooount, 256 
interference of, to prevent exercise of powers provided in the oontract, 

161, 245 
power of, to amend a certificate, 313 

CROSS-SECTION levels, 83 
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DAMAGES recoverable, 57, 65, 141, 154, 159, 187 

for the exercise of contract right, 33, 154 
instead of payment for work, 65 

DAY fixed for payment, 8, 70-73, 128, 131 

DEDUCTION for penalties before or after certificate, 179 

DEFAULT, 211 

in performance of implied undertaking, 147 
of employer, determination with respect to, 156, 165, 185, 242 
remedy for, 159 

DEFEAT of provisions of contract, 31, 32, 106, 140, 141, 154, 155, 218, 221, 
245 

DEFECTS developing in the work or ground, 318 

DEFINITION of the contractor's right, completion of, 92 

contract undertakings, 59, 190, 287, 811 
work, distinct from approval, 23-26, 36, 37, 67, 68 
the work the function for which the engineer or arohiteot 
usually appointed, 24, 287 
to whom committed, 16, 35 

DELAY caused by employer's default, 187 

in completion of the work, the effect of, 8, 9, 93, 129, 186 
the measure of the contractor's default, 142 
not to be apportioned, 186 

of right of payment through delay in the completion of the work, 122 
when each party partly responsible, 173, 186 

DEROGATION of the contract, 145 

DETERMINATION as to penalties, 94, 95, 99, 104, 106, 216 

remedial rights, 218, 259, 260 
whether right to treat the contract as rescinded 

has accrued, 234, 238 
the work to be performed, 227, 234, 237 
in abeyance as to work being extra work, 295, 300, 315 
involved in manner of ordering work, 52-54, 210, 235, 291, 295 

no certificate being made, 32 
of amount to be certified for, 82 
upon hearing as to the requirement of the contract, 60 

DIFFERENCES and disputes, 27, 28 

DIFFICULTY contractor may have in standing upon his right to refuse 
compliance with orders, 232 

DIRECTIONS must be consistent with definition of work so far as contract 

carries such definition, 58, 287 
sufficient to complete the definition of the work, 35, 
36, 42, 57 
in definition of the work, 58, 68, 287 

DISQUALIFICATION of the engineer or arohiteot, 206-208 
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EFFECT of incomplete directions, 38 

ELECTION between fulfilment of contract and making compensation in 
damages for a non-fulfilment, 199 
to treat the contract as rescinded, the right of, 44-46, 56, 226, 233, 292, 293 
EMPLOYER'S authority for representations to tenderers, 5 
default causing delay in the prosecution of the work, 47 
exercise of power reserved to him upon certificate of insufficient progress 

156, 163 
request for performance of work, 267 
responsibility for engineer or architect's discharge of his functions, 39-41, 

59, 61, 69, 120 
right to control progress, 137 

define the work that is to be performed, 197, 203 
elect between paying damages for his default and losing safe- 
guard stipulated for against his default in his undertaking 
to third persons, 156 
undertaking, the definition of, 287 

ENGINEER or architect's certificate of insufficient progress, 165 

architect functus officio, 108 

no power to determine as to default of employer's 

implied undertakings, 148 
not personally identified, 14, 199, 202 
personally identified, 14, 198 
the agent of the employer, 13, 85, 40, 281, 232, 306 
architect's powers cease upon the contract being rescinded, 88 
power to compel the contractor to perform work 

not within the contract, 226 
refusal to certify for remedial work, 229 
responsibility, 121, 122 

ERRONEOUS plans or directions, 61 

ERROR of contractors in claiming payment for work instead of damages, 
228,317 

EXERCISE of powers stipulated to arise upon certificate of i insufficient 

progress, 33 
under contract causing other provisions to become 
inoperative, 216 

EXPEDITION in completion, bonus for, 136 
EXTENSION of time for completion, 95, 182, 183, 327, 328 
EXTRA work, 90, 110, 112, 150, 151, 267, 268, 275, 279, 280, 283, 287 

as a ground for granting an extension of time, 151 

effect of performance of, 297 

implied limitation of the power to order, 50, 227 

intermixed with contract work, 111, 151, 277 

negative provisions in respect of, 112, 270 

the power to determine what is, 235, 298 

time for performance of, 48 

EXTRAS, 266 
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FINAL certificates, 89 

FORFEITURE of the right to be paid for work actually performed, 71-74, 
277 

FULFILMENT of conditions precedent to the right to payment, 288, 296, 
316 

FUNCTIONS committed to the engineer or architect, 11, 16, 18, 19, 220 

GOOD faith in the exercise of functions, 807 
GROUND, defect in the supporting power of, 318 
GROUNDS for granting an extension of time, 151, 183 



HEARING, the right of the parties to a, 59, 95, 108, 109, 195, 236, 260, 309 
not usually necessary for certificate, 101 

IMPLIED contracts, 272 

INDIFFERENT tribunal, 201 

INFERENCE from no certificate having been made, 157 

INFLUENCING the engineer or architect, 287 

INTENTION may be to have a tribunal which will not be indifferent 
between the parties, 201 
of the provision for taking the work out of the oontractor*s hands, 

185, 240, 241 
that the contractor should not be entitled to be 
paid for extra work not ordered by the engineer 
or architect in writing, 53, 54, 290 
that the engineer or architect should be the sole 
interpreter of the contract, 51 
of the Statutes with regard to arbitration, 264 

INTERIM payments, 83 

INTERPRETATION of the contract, 41, 192, 293 
rules of, 6 

INTRODUCTION, 1 

JUDICIAL determination, not without a hearing, 95, 185, 188, 218 

submission, 185, 188, 218, 250 

JURY'S determination of amount payable, 184 

LAYING out the work, 42 

LEAVE to revoke the authority of arbitration, 264, 265 

LESSEE'S improvements, 70 
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LIABILITY of the engineer or architect, 12, 69 

LIMITATION of the employer's responsibility, 42 

engineer or architect's agency, 269, 287, 297 

discretionary power in comple- 
tion of the definition of a con- 
tract undertaking,97,294, 311 
powers in ordering work, 237, 
326 
power to alter the design of the work, 314 
provisions of the contract, 7, 138 

LOSS of time from incomplete directions, 39 

MEASURE of contract undertakings when left to be implied, 7, 283 
of damages, 80 
and value contracts, 89 

MEASUREMENTS of work, 82, 83 

MONTHLY certificates, 84 

NECESSITY of certificate to entitle contractor to payment, 825 
of work, as a ground for the right to payment, 316, 317, 318 

NEW contract implied, 113 

NON-OBSERVANCE of formalities in ordering work, 239 

NOTICE of limitation of engineer or architect's agency, 297, 298 



OBLIGATION of contractor when released from his undertaking to com* 
pleteby specified time, 172, 224 
to perform work, and the right to be paid for it, 290, 295 



PAYMENT during progress, 22, 23 
for extra work, 283 
upon progress certificates, 85 
without a certificate, 75 

PENALTIES, doctrine of, 68, 169 

for delay in completion, 8, 9, 94, 95, 107, 136, 140, 168-170, 219 
inapplicable to completion within a reasonable time, 181 
provision for, 211, 212 
wrongfully deducted, recovery of, 176, 177, 187 

PERFORMANCE within a reasonable time, 47 

PHYSICAL remedy for a physical defect in the work, 225 

PLANS, defective, 63, 64 

made before and after contract, distinction as to, 61 
working, 63 
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POSTPONEMENT of completion of definition of contract undertakings. 203 
of right to be paid for work, 88 

payment until completion, 78, 248 

POWER of arbitration to act upon his own knowledge and skill, 259 
of contracting, 268 
of Court to amend certificate, 99 
to certify for payment, 97 

PREVENTION by employer, 78-80, 153, 156, 181 

PRICE in tender, 4 

to be fixed by the engineer or architect, 284, 299 

PRINCIPLE that one shall not take advantage of his own wrong, « here 
operative, 244 

PRIVITY of contract with tho engineer or architect, 11, 119 

PROGRESS certificates, 83, 308, 304 

approval for the purpose of, 87 
PROOF of facts as to breach of contract, 259 

fulfilment of condition precedent, 77 

PROPERTY in materials delivered, 85 

PROVISION as to progress certificates, 86, 87 

constituting engineer or architect the sole arbitrator, 192 

sole interpreter of contract, 192, 292, 
293 
for penalties have reference to completion by a particular date, 170, 171 
that contractor's tools, plant, aud implements shall become the property 
of the employer, 247 

PROVISIONS of contract, effect of, 28 
in derogation of contract, 28, 145 
involving a concession on the part of the contractor, 20, 21, 22 

employer, 22 
of contract are for fulfilment of the contract, not for breach of it, 221 
in definition of contract undertakings, 97 
effect to be given to, 211 

PURPORT of certificates stipulated for, distinction arising from, 325 
PURPOSE of provision for certificate for payment, 90, 129 

remedy by party's own aot or by act of his 

agent, 213, 220, 246 
taking the work out of the contractor's hands, 
138, 241 

PUTTING men upon the work at the contractor's expense, 153 

QUANTITY surveyors, 5 

REASONABLE performance, 7, 25, 3G, 37, 57, 79, 152, 172 
price or time, 283 

RECONSIDERATION of determinations, 209 
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RECOVERY as upon a quintum meruit, 57 
of penalties retained, 105, 215, 217 

REFERENCE to engineer or architect as arbitrator, 109 

REGARD for the employer's interests, 141, 158, 166, 222, 244 

RELEASE from obligation of compliance with directions, 66, 233 

REMEDIAL work, 226, 227, 228, 318 

REMEDY for breach of contract, 10G, 189, 253 

physical defects in work, 29, 56, 60, 65, 88 

REMUNERATION for work, 2 

REPRESENTATIONS to tenderers, 5 

REQUEST for performance of work, 2 

REQUIREMENT of extra work, 287 

RESCINDING of contraot, effect of, 10, 30 

RESERVATION of rights involving undertakings, 322 

RESIDUARY class in classification, 284, 285 

RESUMPTION of possession by employer, 77, 80 

REVOCATION of arbitrator's authority, 263 

engineer or architect's authority, 253, 264, 265 

RIGHT accruing to the contractor upon the work being taken out of his 
hands, 125, 139, 245, 249 
reserved to the employer, how exercised, 3 
to carry the work on to completion, 72, 78, 92, 127 
to earn the contract price, 127 
to be paid for tools, etc., seized, 246 

work, 1,7, 8, 9, 30, 71, 72, 73, 78, 87, 88, 118, 126, 127, 133, 

248, 266, 277 
work actually performed, 249 
to elect to treat the contract as rescinded, 30, 31, 57, 60, 64, 65, 122, 234, 

818 
to have remedial rights administered by the courts, 196, 216 
to payment as upon a quantum meruit, 30, 57, 79, 123-125, 164 
how determined, 238, 239 
without a certificate, 75, 78, 79, 80, 82, 118 
to payments during the progress of the work, 84 
to retain penalties deducted, 215 

to take possession of contractor's tools, etc., 125, 148, 160, 161, 245-247 
to take the work out of the contractor's hands, 148, 153, 154, 159, 160 

SAFEGUARDS against delay in completion, 135, 155, 245 

SCHEDULE of prices, 87 

SETTING aside certificate, 305 

award, 262, 264, 305 

SPECIFIC performance, 255 
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STATUTES with regard to arbitration, 256-258* 260, .261, 263, 264 
STAY of proceedings in action, 262 

STIPULATIONS and counter-stipulations of contract, 204, 250 
in contract, effect of, 199, 200 

SUBMISSION to engineer or architect as arbitrator, 155, 253, 310, 311 

SUFFICIENCY of contractor's progress, 19, 81, 32, 246 

remedy by compensation in damage, 154 

undertakings as consideration for each other, 204, 205, 250 

TAKING the work out of the contractor's hands, 19 

TIME available for performance of the work, 40, 50, 67, 68 
extension of, 50, 144, 151, 152, 172, 182, 212, 223 
for payment delayed through delay in completion, 122 
for performance of extra work, 48-50, 326-328 
lost through incomplete directions, 39 
the measure of the contractor's default in, 93, 167, 168 
when payment becomes due, 7 

UNDERTAKINGS held to be independent of each other, 214, 221 

or warranty upon the part of the employer, 231,321,322 

VALUATOR'S and arbitrator's functions distinguished, 309 

WAIVER of employer's right to have the work completed by the specified 

time, 164, 181, 182, 185, 274, 276, 277 
provisions of the contract, 274 

WARRANTY of the practicability of the work, 6, 61, 62 

WORK required in consequence of a change of views on the part of the 

engineer or architect, 324 
in correction of an error of the engineer or architect, 323 
under erroneous plans or directions of the engineer or 
architect, 64, 65, 323 
WRITTEN orders for extra work, the necessity for, 53, 268, 290, 291 
WRONGFUL exeroise of the power to take possession of the contractor's 

tools, etc., 160 
the work out of the contractor's 
hands, 160 



THE END. 
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